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In the Wake of Young 

v. United Parcel 

Services, Inc.

Preventing 
Pregnancy-
Related Failure 
to Accommodate 
Claims

an employer’s acts constitute a violation 
of the 1978 Pregnancy Discrimination Act 
(PDA). The new test requires employers to 
prove that their actions did not violate the 
PDA and allows pregnant workers to main-
tain claims when they did not receive cer-
tain accommodations. Employers should 
comply with the new test to reduce the risk 
of PDA claims or to increase their chances of 
successfully defending against such claims.

Evolution of Pregnancy-
Related Discrimination and 
Accommodation Rights
In 1976, the Supreme Court held that dis-
crimination on the basis of pregnancy was 

not sex discrimination covered by Title 
VII of the Civil Rights Act of 1964. Gen-
eral Electric Co. v. Gilbert, 429 U.S. 125 
(1976). Just two years later, Congress leg-
islatively overturned Gilbert by enacting 
the Pregnancy Discrimination Act (PDA). 
The PDA’s first main clause amended Title 
VII’s definition of sex discrimination to 
include discrimination based on preg-
nancy, childbirth, or related medical con-
ditions and to clarify that its protections 
cover all aspects of pregnancy and all 
aspects of a person’s employment from 
hiring to firing and the treatment and 
benefits provided in between. 42 U.S.C. 
§2000e(k); 2 EEOC Compliance Manual 
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§I.A. (July 2015). The PDA’s second main 
clause clarified that Title VII’s protections 
apply to both past and presently preg-
nant women, stating, “[W]omen affected 
by pregnancy, childbirth or related med-
ical conditions must be treated the same 
as other persons not so affected but simi-
lar in their ability or inability to work.” 42 
U.S.C. §2000e(k).

On March 25, 2015, the Supreme Court 
issued its much- anticipated decision in 
Young v. United Parcel Services, Inc., 135 
S. Ct. 1338 (2015), to address the differ-
ent answers from the lower courts on 
whether employers must provide light 
duty and other accommodations to preg-
nant employees in the same way that they 
provide such accommodations to other 
employees, such as those injured on the 
job. In the 6–3 decision, the Court held 
that a pregnant employee can establish 
a prima facie case of discrimination by 
using the familiar McDonnell Douglas- 
burden- shifting framework, 93 S. Ct. 
1817 (1973), to show that she belongs to 
the class protected by the PDA, that she 
sought accommodation, that the employer 
did not accommodate her, and that the 
employer did accommodate others “sim-
ilar in their ability or inability to work.” 
The burden then shifts to the employer 
to articulate—but not prove—a legiti-
mate, nondiscriminatory reason for its 
denial of the accommodation requested 
by an employee. If the employer does so, 
the burden then reverts to the employee 
to establish that the employer’s proffered 
reason is pretextual.

The U.S. Equal Employment Oppor-
tunity Commission, (EEOC), for its part, 
had recognized the increasing number of 
pregnancy discrimination and accom-
modation cases being filed and the lack 
of clarity about accommodation poli-
cies. Despite the Supreme Court hav-
ing granted certiorari in Young, the 
EEOC declined to wait for that decision 
and instead issued guidance on how to 
enforce the PDA on July 14, 2014. 2 EEOC 
Compliance Manual §“Overview of Statu-
tory Protections,” p. 626:0001 (July 2014). 
According to the EEOC, the PDA required 
that “[a]n employer may not refuse to 
treat a pregnant worker the same as other 
employees who are similar in their abil-
ity to work by relying on a policy that 
makes distinctions based on the source 
of an employee’s limitations (e.g., a pol-
icy of providing light duty only to workers 
injured on the job).” Id. at §626-I(A)(5), 
p. 626:0009 (July 2014). The EEOC added 
that “an employer may not deny light duty 
to a pregnant employee based on a policy 
that limits light duty to employees with 
on-the-job injuries.” Id. at §626-I(A)(5), 
p. 626:0028 (July 2014).

As will be discussed below, Young 
rejected the July 2014 EEOC guidance 
and set forth a new test for determin-
ing whether an employer’s accommoda-
tion policy may constitute a violation of 
the PDA.

The New Test for Determining 
Pregnancy Discrimination 
Act Violations
Peggy Young, a part-time UPS driver, 
became pregnant in 2006 after suffering 
several miscarriages. She was told by her 
doctor not to lift more than 20 pounds 
during the first 20 weeks of her pregnancy 
or more than 10 pounds after that point. 
135 S. Ct. at 1344. Because UPS required 
its drivers to be able to lift 70 pounds, it 
told Young that she could not work while 
under a pregnancy- related lifting restric-
tion. Id. Young stayed home during most 
of her pregnancy without pay and even-
tually lost her employee medical cover-
age. Id.

Young brought a federal lawsuit claim-
ing that UPS had acted unlawfully in refus-
ing to accommodate her pregnancy- related 
lifting restriction, especially because UPS 

had accommodated other drivers who 
were “similar in their… inability to work.” 
Id. at 1344. The issue before the Supreme 
Court was whether a workplace policy 
distinguishing between pregnant and 
non- pregnant workers in light of “facially 
neutral” characteristics not related to preg-
nancy violated the PDA. Id. at 1349. In 
addressing that issue, the Supreme Court 
had to interpret the meaning of the sec-
ond clause of the PDA to determine if it 
required an employer to provide the same 
accommodations to employees with work 
limitations due to pregnancy as it provided 
to employees with similar limitations that 
were not due to pregnancy.

Young argued that the PDA’s second 
clause requires an employer to provide 
the same accommodations to pregnant 
employees as it provides to any other 
employees with disabilities that have 
other causes but have a similar effect 
on the ability to work. Id. at 1349. The 
Court characterized Young’s view as ask-
ing it to give pregnant women “most- 
favored- nation” status. Id. UPS denied 
that it had discriminated against Young, 
arguing that its light duty policy applied 
to all employees equally, pregnant or not, 
because it was offered to any employee 
disabled under the Americans with Dis-
abilities Act (ADA), drivers who had 
lost their Department of Transportation 
(DOT) certifications, or those injured on 
the job. Id. UPS took this position based 
upon its view that the PDA’s second main 
clause did nothing more than define sex 
discrimination to include pregnancy dis-
crimination, adding clarity to the PDA’s 
first main clause. Id.

The Court rejected both these argu-
ments, citing the intent of Congress in 
enacting the PDA as well as rules of stat-
utory construction and interpretation. Id. 
The Supreme Court also refused to defer 
to the July 2014 EEOC guidance because 
the EEOC had not explained the basis for it 
and because the EEOC had issued the guid-
ance after the Court had granted certiorari 
in Young. The Court also noted that the 
guidance was inconsistent with positions 
for which the federal government had long 
advocated. Id. at 1352.

The Court held that pregnancy- related 
disparate- treatment claims under the 
PDA should be treated the same as other 
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disparate- treatment claims under Title 
VII, but with the caveat that employers 
bear the burden of showing that their pol-
icies do not discriminate against preg-
nant women. The Court explained that a 
pregnant employee may use the familiar 
burden- shifting framework in McDonnell 
Douglas in the absence of direct evidence of 
intentional discrimination.  Young, 135 S. 
Ct. at 1345 (citing Trans World Airlines, Inc. 
v. Thurston, 469 U.S. 111, 121 (1985)). Under 
the McDonnell Douglas framework, a plain-
tiff may sustain a prima facie case of preg-
nancy discrimination by “showing… that 
she belongs to the protected class, that she 
sought accommodation, that the employer 
did not accommodate her, and that the 
employer did accommodate others ‘similar 
in their ability or inability to work.’” Young, 
135 S. Ct. at 1354. Once a plaintiff has sus-
tained a prima facie case, the burden will 
shift to the employer to justify its refusal 
to accommodate the plaintiff by providing 
a “legitimate, nondiscriminatory” reason 
for doing so. Id. at 1354. However, the Court 
limited the employer’s ability to satisfy this 
burden by stating that consistent with the 
PDA’s objective, the “reason normally can-
not consist simply of a claim that it is more 
expensive or less convenient to add preg-
nant women to the category of those (‘sim-
ilar in their ability or disability to work’) 
whom the employer accommodates.” Id. at 
1354. If the employer can meet this higher 
burden, the burden then will shift again to 
the employee to prove that the reasons are 
pretextual. Id.

The Court further clarified that with 
pregnancy discrimination under the PDA, 
a plaintiff may sustain a case by provid-
ing sufficient evidence that an employer’s 
policies impose a significant burden on 
pregnant workers and that the employer’s 
reasons are not sufficiently strong to jus-
tify the burden. Id. To illustrate the Court 
noted that a plaintiff can create a genuine 
issue of material fact about whether a sig-
nificant burden exists by providing evi-
dence that the employer accommodates a 
large percentage of non- pregnant workers 
while failing to accommodate a large per-
centage of pregnant workers. Id. The Court 
also noted that this approach is consistent 
with the PDA’s purpose and the intent of 
Congress, as well as with the long- standing 
rule that a plaintiff can use circumstan-

tial proof to rebut an employer’s allegedly 
“legitimate, nondiscriminatory” reason 
for treating individuals… within a pro-
tected class differently than those outside 
the class. Id. at 1355.

Applying this new test to the facts in 
Young, the Court determined that there 
was a genuine issue about whether the 
employer accommodated others “simi-
lar in their ability or inability to work” 
in light of the fact that UPS had three 
other employee accommodation poli-
cies—corresponding to the ADA-disabled, 
those who sought DOT-related reassign-
ments, and those injured on the job—
that would potentially make employees 
eligible for light duty. Id. at 1355. The 
Court also determined that there was evi-
dence that UPS’s policies significantly 
burdened pregnant women. Id. Conse-
quently, the Court remanded the case for 
further proceedings on those issues, as 
well as whether UPS’s reasons for having 
treated Young less favorably than non- 
pregnant employees was pretextual. Id. 
at 1356. Wondering about UPS, the Court 
asked, “Why, when the employer accom-
modated so many, could it not accommo-
date pregnant women as well?” Id. at 1355.

Revised Guidance by the EEOC
Taking the Young decision into consid-
eration, the EEOC revised its “Enforce-
ment Guidance: Pregnancy Discrimination 
and Related Issues” on June 25, 2015. Spe-
cifically, the EEOC modified the “Dispa-
rate Treatment” and “Light Duty” sections 
of the July 2014 guidance and released 
questions and answers and a fact sheet on 
pregnancy discrimination for small busi-
nesses to take into account the new test 
and reasoning in Young. The EEOC deleted 
the “Persons Similar in Their Ability or 
Inability to Work” section of the previous 
guidance entirely. The June 2015 guidance 
otherwise was unchanged.

Under the new guidance the EEOC now 
advises that facially neutral employer pol-
icies may still discriminate on the basis 
of pregnancy, childbirth, or related medi-
cal conditions and violate the PDA if they 
impose significant burdens on pregnant 
workers that cannot be supported by a 
sufficiently strong justification. 2 EEOC 
Compliance Manual §626-I(B)(1), p. 
626:0009-12 (June 2015).

What the Young Case 
Means for Employers
The new test set forth in Young, 135 S. Ct. 
at 1354, makes it easier for employees to 
maintain claims against their employers 
for workplace pregnancy discrimination, 
and it places a higher burden on employ-
ers seeking to justify their actions and pol-
icies. Employers must consider the new test 

in their dealings with pregnant employees. 
However, the decision does include some 
important takeaways for employers and 
their legal counsel that can temper the risk 
of such claims.

First, as mentioned, employers that 
refuse to accommodate pregnant employ-
ees as they do others are at substantial 
risk of lawsuits for pregnancy discrimi-
nation under the PDA. Further, even if an 
employer has an accommodation or light 
duty policy that is facially neutral, it may 
still be at risk if the policy results in the 
disparate treatment of pregnant women. 
Employers must be prepared to distin-
guish accommodations or other benefits 
provided to non- pregnant employees or 
provide a legitimate, nondiscriminatory 
reason (other than mere convenience or 
cost) for accommodation or benefit policies 
that burden pregnant workers.

Employers should proactively review 
their accommodation, leave, break time, 
light duty, or other benefit policies with 
legal counsel and modify any policies that 
provide benefits to a substantial number of 
non- pregnant employees that are not avail-
able to pregnant employees. Consistent 
with what the EEOC considers to be best 
practices in dealing with pregnancy- related 
issues, employers should explicitly state 
that reasonable accommodations may be 
available to individuals with impairments 
related to pregnancy, include examples of 
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conduct that constitutes discriminatory 
behavior based on pregnancy or childbirth, 
and ensure that policies provide multiple 
avenues of submitting and following up 
on complaints of discrimination, harass-
ment, or retaliation. EEOC Enforcement 
Guidance on Pregnancy Discrimination 
and Related Issues, No. 915.003. Best Prac-
tices §IV (June 25, 2015), http://www.eeoc.
gov/laws/guidance/pregnancy_guidance.
cfm#IV. Employers and their legal coun-
sel should review the revised EEOC guid-
ance for best practices to help lower the 
risk of liability under the PDA and other 
federal laws.

Second, employers must be aware of 
future legal developments on the burdens 
that their policies may impose on pregnant 
workers. In Young the Court stopped short 
of holding that employers must provide 
light duty to pregnant employees if it pro-
vides it to, for instance, employees injured 
on the job, and its decision left open sig-
nificant questions about when a refusal to 
deny a particular accommodation to preg-
nant employees might constitute pretextual 
discrimination. When does an employer’s 
accommodation practice or light duty pol-
icy “significantly burden” pregnant work-
ers? When is an employer’s stated reason 
“sufficiently strong” to justify the burden? 
Employers and their legal counsel will need 
to closely watch the lower court decisions 
for the preliminary answers to these ques-
tions. Federal district courts have begun to 
grapple with these issues.

For instance, while noting that the 
Supreme Court did not view cost or con-
venience to be a legitimate, nondiscrimi-
natory reason for failing to accommodate 
a pregnant worker, the U.S. District Court 
for the District Puerto Rico recently con-
cluded that an employer’s stated budget-
ary reasons for not providing a pregnant 
worker with a maternity uniform and 
allowing the pregnant worker to wear her 
regular clothing to work was sufficient to 
satisfy the employer’s burden under the 
Young test. Sanchez- Estrada v. MAPFRE 
Praico Ins. Co., No. CIV. 13-1692 GAG, 
2015 WL 5174982, at *10 (D. P.R. Sept. 
4, 2015). The court found that the situa-
tion was not one in which the employer 
chose not to provide the pregnant worker 
with the requested accommodation of 

a maternity uniform because it did not 
want to spend the extra money. This 
decision also shows that a reason based 
on financial impact will not always be 
viewed as an insufficient reason for deny-
ing a requested accommodation under 
the PDA.

The U.S. District Court for the North-
ern District of Alabama highlighted the 
fact that the PDA does not require an 
employer to treat pregnant, breastfeeding, 
or lactating employees better than simi-
larly situated employees that do not have 
such conditions as long as it does not treat 
them worse because the Supreme Court in 
Young specifically declined to grant “most- 
favored- nation” status to employees with 
pregnancy- related conditions. Hicks v. City 
of Tuscaloosa, No. 7:13-CV-02063-TMP, 
2015 WL 6123209, at *20 (N.D. Ala. Oct. 19, 
2015). In Hicks, there was no evidence that 
the worker was denied use of any work-
place facility or any opportunity avail-
able to other employees, and she had been 
offered the use of a locker room. Id. at *21. 
The court explained that the PDA is not 
violated when an employer refuses to pro-
vide a special accommodation of a specific 
requested space for a worker that is breast-
feeding or lactating.

Third, employers must be aware that 
they may have a duty of accommodation 
independent of Young. The Young deci-
sion was based on a situation that occurred 
before the ADA Amendments Act of 2008 
(ADAAA), which specifically declared that 
pregnancy- related conditions could be dis-
abilities. Young, 135 S. Ct. at 1348 (citing 
42 U.S.C. §§12102(1)–(2)). As such, effect 
of the decision is limited when a pregnant 
employee can establish an ADAAA disabil-
ity that requires accommodation that does 
not create undue hardship.

In view of the ADAAA and Young’s new 
test, which places a high burden on employ-
ers to prove a legitimate, nondiscrimina-
tory reason for refusing to accommodate 
pregnant women, a prudent employer 
would tend to grant reasonable accommo-
dations to pregnant workers.

Finally, employers should also note 
the existence of any state and local laws 
that treat pregnancy as similar to a dis-
ability or that require employers to rea-
sonably accommodate pregnancy- related  
conditions. 
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