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Discussion Agenda

 Topic #1: COVID-19 Challenges: Vaccinations & Employment, EEOC 
Latest Guidance & Policies 

Presented by: Robert W. Burns and Laurie E. Meyer

 Topic #2: Public Records/Open Meetings Update, Including Related 
COVID-19 Factors 

Presented by: James M. Kalny

 Topic #3: Municipal Statutory Immunity – Case Law Update 

Presented by: Anthony J. Steffek

 Topic #4: Environmental Law: PFAS Basics, Including WMC Lawsuit Over 
DNR’s Authority to Regulate 

Presented by: Ted A. Warpinski

 Q&A Session



Chicken Anyone?!
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Department of Public Instruction, where she conducted 
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Bob represents numerous municipalities and school 
districts in Wisconsin.  He chairs the firm’s School and 
Higher Education Practice Group and is a past 
president of the Wisconsin School Attorneys 
Association.  He is a 2017 co-recipient of the George 
Tipler Award from the WSAA.  He has represented 
many governmental entities on conteested issues, 
including public records and open meetings cases.  His 
practice includes representation of both public and 
private sector management on a wide variety of labor 
and employment issues.  Bob is a Fellow of the 
Wisconsin Law Foundation and has been selected as a 
Wisconsin Super Lawyer® by Super Lawyers® 
magazine and ranked among The Best Lawyers in 
America® multiple years.
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COVID-19 Challenges: 

Vaccinations & Employment, 

EEOC Latest Guidance & 

Policies 
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COVID-19 Vaccinations and Employment:  

EEOC Guidance

 The EEOC Vaccine guidance addresses the 
following:

 Americans with Disabilities Act (ADA);

 Title VII of the Civil Rights Act;

 Title II of the Genetic Information Nondiscrimination 
Act (GINA).

 EEOC has indirectly confirmed that a mandatory 
vaccination policy (subject to disability and 
religious exemptions), as we sit today, is lawful.



Are Employer-Mandated 

Vaccinations Lawful? 
 The Wisconsin legislature passed legislation 

which would have banned employers from 
mandating vaccinations as a condition of 
employment or even inquiring about employees’ 
vaccination status.

 This bill was vetoed by Gov.



Vaccinations and the ADA

 Per the EEOC:

 The vaccination itself is not a medical 
examination.

 Employers asking for proof of receipt of COVID-19 
vaccine does not constitute a disability-related 
inquiry.

 However, pre-screening vaccination questions 
(asked of everyone) may implicate ADA’s 
provisions regarding disability-related inquiries.

Employer’s questions could be invasive and violate 
ADA.



COVID-19 is a “Direct Threat”

 Per EEOC, ADA allows employers to have as qualification standard “a 
requirement that an individual shall not pose a direct threat to the 
health and safety of individuals in the workplace.”

 Direct Threat Test:

 Duration of risk;

 Nature and severity of potential harm;

 Likelihood that potential harm will occur;

 Imminence of potential harm.

 Based on CDC findings, EEOC has determined that COVID-19 meets 
direct threat definition.  

 So: if unvaccinated employee may expose others (customers, fellow 
employees, or general public) to virus at workplace, direct threat test 
is satisfied.  



Required Exemptions 

for Mandatory Vaccine  Policies

 EEOC says certain exemptions must  be 
provided: 

Accommodations for employees with 
disabilities that prohibit them from getting 
vaccinated.

Sincerely-held religious beliefs must be 
accommodated.

No exceptions for secular or medical beliefs 
about vaccines.



Disability Exemptions from Vaccine 

Requirement under ADA

 What if employee requests exemption due to disability?

 Request documentation from the employee’s medical 
provider to confirm nature of specific disability and 
need for accommodation.  

 Engage in Interactive Process:  Work with employee 
to find reasonable accommodation absent undue 
hardship. 

 Accommodations may include telework, change of 
work location, transfer to a different position (even at 
different pay rate).



Religious Exemptions from Vaccine 

Requirement under Title VII

 Per EEOC, exemption must be granted to 
employees who have sincerely held religious 
practice, belief, or observance.

 Employers should ordinarily assume a religious 
request is based on a sincerely held belief. 

 Employer may request additional supporting 
information if employer has objective basis for 
questioning the sincerity of a particular belief, 
practice or observance.



Vaccinations:  Reasonable 

Accommodation and Undue Hardship

ADA and Title VII Issues:

Undue hardship:

More than a de minimis cost or burden on the 
employer.

Where no reasonable accommodation 
possible, it is lawful to exclude employee 
from the workplace. 



HIPAA, Record-Keeping and 

Confidentiality Issues for Vaccines

 HIPAA only applies to “covered entities”.

 Health plans—includes self-funded company 
plans;

 Health care clearinghouses;

 Health care providers.

 Most of you will not be covered entities.  You do 
not become a covered entity by:

 Requiring employees to be vaccinated;

 Noting vaccination status in a personnel file; or 

 Having an on-site vaccination clinic.   



HIPAA, Record-Keeping and 

Confidentiality Issues for Vaccines

 However, even if you are not a “covered entity” 
subject to HIPAA, you should still treat and store 
information confidentially.  

 How can HR find out if an employee has been 
vaccinated?  

 Ask the employee or get an authorization.   



Vaccination Policies:  Practical 

issues
 If mandated, employers should pay for vaccines.

 Incentivizing rather than mandating vaccination?

 Additional PTO;

 Gift Cards;

 Bonus;

 Paid leave for hours needed to get vaccine.

 Unionized workforces (Protective units v. General)

 What is employer liability for vaccine policies?

 Waivers?  
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Public Records/Open 

Meetings Update, Including 

Related COVID-19 Factors 
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Public Records

 What is a public record

 “Record" 
 means any material on which written, drawn, printed, 

spoken, visual, or electromagnetic information or 
electronically generated or stored data is recorded or 
preserved, regardless of physical form or characteristics, 

 that has been created or is being kept by an authority. 

 “Record" includes, but is not limited to, handwritten, typed, 
or printed pages, maps, charts, photographs, films, 
recordings, tapes, optical discs, and any other medium on 
which electronically generated or stored data is recorded or 
preserved.



Scope of Record Definition

 Not just paper documents

 Any electronic data-any medium

 E-mails, Voice mails, Texts 

 Materials which are purely the personal property of the 
custodian and have no relation to his or her office.

 Consequently, if a purely personal email is sent or received 
on an authority’s computer system, it is still a “record,” 
although it need not be disclosed if purely personal. The 
“purely personal email” exemption to disclosure should be 
narrowly construed.

 However, personal email sent or received on an authority’s 
computer system is a record. 



Authority

 (1) “Authority" means any of the following having 
custody of a record: a state or local office, elective 
official, agency, board, commission, committee, 
council, department or public body corporate and 
politic created by the constitution or by any law, 
ordinance, rule or order

 An elective official is the legal custodian of his or her 
records and the records of his or her office

 An elective official may designate an employee to act 
as the legal custodian.



Cautions/Advice

 You are the custodian of your records

 Designate an employee

 Still may have some records

 If you create a record that is not purely personal 
on a public computer or phone, it is a public 
record subject to disclosure

 Even on a personal phone, if it is about your 
official position- as an elected- it is a public record

 Texting, e-mailing, even leaving messages 
usually will create a public record



Access to public records

 Except as otherwise provided by law, any requester has a 
right to inspect any record.

 Requests usually handled by clerk with assistance of 
counsel
 Often some records are not subject to disclosure

 Often need some time and there may be costs

 Includes records on any phone issued to you by the entity 
or any records on a personal phone that deal with 
governmental issues.

 If a requester makes a written response the authority 
must respond as soon as practical and without delay (10 
days for simple requests) 



Consequences

 Mandamus action to retrieve record

 Reasonable attorney’s fees

 Damages of not less than $100

 Costs

 If delay is arbitrary and capricious

 Punitive damages

 Fine of not less than $1000.00 for delayed 
response



Consequences

 Friends of Frame Park, U.A. v. City of Waukesha  
394 Wis.2d 387, 950 N.W.2d 831 (2020)

 Community organization action against city for 
mandamus following denial of public records request 
seeking access to draft contract between city and 
private entity, setting forth proposed terms under 
which entity's professional baseball team would play 
in stadium to be constructed in city park. Following 
subsequent release of requested record, city filed 
motion for summary judgment.



Consequences

 in determining whether plaintiff has substantially 
prevailed and is eligible for attorney fees 
following voluntary disclosure, court should 
consider timing of release, causation, and 
whether plaintiff was entitled to disclosure at 
earlier time

 Don’t get out of it because the records are 
disclosed eventually

 Attorney’s fees can be awarded- makes it more 
likely that an action will be filed.



Cautions/Advice

 Respond quickly to public records response

 Work with counsel if at all complicated

 Take seriously- and own up

 If you communicated with someone there is 
another copy of what was sent

 Remember there are consequences

 Mandamus

 Forfeiture

 Malfeasance in office



Open Meetings-Remote Meetings

 Mar 16 2020, Office of Open Government Advisory 
https://www.doj.state.wi.us/news-releases/office-open-
government-advisory-coronavirus-disease-2019-covid-
19-and-open-meetings

 Review of established rules

 The open meetings law “does not require that all meetings 
be held in publicly owned places but rather in places 
‘reasonably accessible to members of the public”

 DOJ’s longstanding advice is that a telephone conference 
call can be an acceptable method of convening a meeting 
of a governmental body

 video conference calls acceptable as well. 

https://www.doj.state.wi.us/news-releases/office-open-government-advisory-coronavirus-disease-2019-covid-19-and-open-meetings


Remote Meetings

 When an open meeting is held by teleconference or video 
conference, the public must have a means of monitoring 
the meeting. 

 DOJ concludes that, under the present circumstances, a 
governmental body will typically be able to meet this 
obligation by providing the public with information (in 
accordance with notice requirements) for joining the 
meeting remotely, even if there is no central location at 
which the public can convene for the meeting.

 For further practical guidance see:  
https://www.doj.state.wi.us/sites/default/files/news-
media/3.20.20_OOG_Final.pdf

https://www.doj.state.wi.us/sites/default/files/news-media/3.20.20_OOG_Final.pdf


Remote Meetings

 Providing only remote access to an open meeting is not 
always permissible, 
 Where a complex plan, drawing, or chart is needed for display or 

the demeanor of a witness is significant, a meeting held by 
telephone conference likely would not be “reasonably accessible” 

 the type of access that constitutes reasonable access in the 
present circumstances, in which health officials are encouraging 
social distancing (including avoiding large public gatherings) in 
order to mitigate the impact of COVID-19, may be different from 
the type of access required in other circumstances. 

 Ultimately, whether a meeting is “reasonably accessible” is a 
factual question that must be determined on a case-by-case 
basis. Id.





The Prognosis for Remote 

Meetings
 Frankly better access for most

 Need to consider nature of information shared

 Large charts and displays-- ?

 Credibility witness confrontation issues

 Options

 Hybrid meetings

Allow option of remote meeting

Hold a physical meeting

 Go back to physical meetings

 Fully remote is still feasible but discouraged



What is an Open Meeting?

 A “governmental body” is defined as:

 [A] state or local agency, board, commission, 
council, department or public body corporate and 
politic created by constitution, statute, ordinance, 
rule or order

Note rule or order- a duly constituted ad hoc 
committee



What is an open meeting

 “Meeting" means the convening of members of a 
governmental body for the purpose of exercising the 
responsibilities, authority, power or duties delegated 
to or vested in the body. 

 If one-half or more of the members of a governmental 
body are present, the meeting is rebuttably presumed 
to be for the purpose of exercising the responsibilities, 
authority, power or duties delegated to or vested in 
the body. 

 The term does not include any social or chance 
gathering or conference which is not intended to avoid 
this subchapter



What is an Open Meeting

 Shower’s Test

 The Wisconsin Supreme Court has held that the above 
statutory definition of a “meeting” applies whenever a 
convening of members of a governmental body 
satisfies two requirements: 

(1) there is a purpose to engage in governmental business and 

(2) the number of members present is sufficient to determine 
the governmental body’s course of action.

 Does not have to be in person.



What is an Open Meeting

 the legislature did not intend to trigger the open 
meetings law “by automatically applying the law 
to any deliberate meetings involving 
governmental business between two or more 
officials.”

 A “walking quorum” is a series of gatherings 
among separate groups of members of a 
governmental body, each less than quorum size, 
who agree, tacitly or explicitly, to act uniformly in 
sufficient number to reach a quorum.



STATE OF WISCONSIN EX REL. HEATHER 

HOLMES V. CITY OF RHINELANDER

 WL 1096702 2020AP433 March 23, 2021 

 The essential feature of a “walking quorum” is the element 
of agreement among members of a body to act uniformly 
in sufficient numbers to reach a quorum. Where there is no 
express or tacit agreement, exchanges among separate 
groups of members may take place without violating the 
open meetings law. 

 The signing, by members of a body, of a document asking 
that a subject be placed on the agenda of an upcoming 
meeting thus does not constitute a “walking quorum” 
where the signers have not engaged in substantive 
discussion or agreed on a uniform course of action 
regarding the proposed subject.



So much to Say, So Little Time

 Entirely remote meetings will likely be questioned in 
the future

 Hybrid, physical meetings with remote access are likely to 
stay

 Be cautious with your communications and your 
communications devices

 Making records

 Holding a meeting

 You are a public official now-

 your actions are subject to greater scrutiny 

 you have public responsibilities for transparency
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Wis. Stat. § 893.80 – The Basics

 No action may be brought against municipality 
UNLESS:

 Within 120 days after event giving rise to claim, 
written notice of circumstances of the claim is 
served; AND

Can be satisfied through actual notice of the claim 
and delay/failure to give notice not prejudicial

 A claim containing the address of claimant and an 
itemized statement of relief sought is presented 
to clerk, and the claim is disallowed.



Clark v. City of Oshkosh (3/31/21)

 Clark taught sewing for FVTC at the Oshkosh 
Senior Center.

 In 2015, door closed faster than she thought it 
would, hitting her and knocking her down.

 Initially filed Work Comp form with City.

 City directed her to file with FVTC.

 Investigated; found nothing wrong with the door.

 In 2018, filed Notice of Claim with City

 Never served a Notice of Circumstances of Claim



Clark v. City of Oshkosh (3/31/21)

 Trial court dismissed for failing to provide notice 
of circumstances of claim.

 Court of Appeals reversed, finding that question 
of prejudice was question for jury.

 City had “actual notice” of the claim in 2018.

 Facts surrounding discussions/efforts when injury 
originally happened in 2015 were important to 
whether City was prejudiced by delay.
 Key inquiry: “What, if anything, would the defendant have 

done differently had the plaintiff timely complied with 
statute?”



Wis. Stat. § 893.80 – The Basics

 No suit may be brought against municipality for 
intentional torts of employees or for acts done in the 
exercise of legislative, quasi-legislative, judicial or quasi-
judicial functions.

 Exceptions:

 Conduct involved a non-discretionary, ministerial duty 
imposed by law;

 Acts were associated with “known and compelling dangers” 
that give rise to ministerial duties;

 Acts involving medical discretion; or

 Acts that are malicious, willful, and intentional.



Meyer v. School Dist. of Ft. Atkinson

(12/3/20)

Mayer, a kindergartener, was injured while 
participating in the “Flying Squirrel” in gym 
class, a rope/harness exercise.

Mayer and her parents sued.

 Trial court dismissed, and Court of Appeals 
affirmed dismissal.



Meyer v. School Dist. of Ft. Atkinson 

(12/3/20)
 No ministerial duty.

 Ministerial duty only created by formal act of 
government – statutes, policies, orders.

 Teacher-created rules/guidelines for “Flying Squirrel” 
were done while exercising their discretion and 
judgment.

 No known and compelling danger.
 Exception reserved for “situations that are more than 

unsafe, where the danger is so severe and so immediate” 
that a response is demanded.

 No knowledge of any known problems before activity.



Qualified Immunity – The Basics

 Qualified immunity shields government officials 
from civil liability for conduct that “does not 
violate clearly established statutory or 
constitutional rights of which a reasonable 
person would have known.”

 Doctrine often arises in suits by individuals 
against law enforcement, alleging violations of 
civil rights associated with arrests, etc.

 E.g., “no probable cause”; so long as there was a 
reasonable belief, no liability if wrong.



Cibulka v. City of Madison (3/29/21)

 Todd and Shelly head down to MadTown to visit 
their daughter, Emily, a frosh, and watch Bucky 
face Purdue in the Homecoming Game.

 Plan was to attend the game, meet up with Emily 
afterward, and then head back to Poynette for 
the rest of the weekend.

 The plan came apart, though.....with the first 
Homecoming preventing the second.....



Cibulka v. City of Madison (3/29/21)

 Todd and Shelly leave the game at 2:00, head to 
a tavern, and “imbibed for the next several 
hours,” ignoring their phones the whole time.

 Emily and her friends go on a parent scavenger 
hunt, finally finding them at 7:00.

 Things do not go well from there – Emily asks for 
the keys, lacquered parents refuse, Emily 
eventually calls the cops on her own 
parents....twice.



Cibulka v. City of Madison (3/29/21)

 Madison P.D. and UW P.D. both arrive, and the saga 
continues – Todd almost stumbles into Johnson 
Street traffic, cops catch him, he refuses to sit back 
down, eventually cops “decentralize” Todd.

 Emily tells parents that cops are trying to help; Shelly 
says to Emily that they aren’t.

 Refuses to go into squad car; eventually arrest for 
disorderly conduct.

 Todd and Shelly sue everybody for false arrest and 
excessive force.



Cibulka v. City of Madison (3/29/21)

 Western District dismissed on qualified immunity 
grounds, and Seventh Circuit affirms.

 “It was eminently reasonable for the officers to 
believe there was probable cause to arrest Todd 
for disorderly conduct and for resisting an officer.”

 “If anything is obvious about his case, it’s that the 
officers’ conduct di not obviously violate the 
Constitution.  Let’s take a look at the instant 
replay.”

“They stopped well short of unnecessary roughness.”
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About PFAS

 PFOA and PFOS are the most common synthetic 
organic chemicals that are part of a large group 
of man-made chemicals referred to as per- and 
poly-fluoroalkyl substances, or PFAS. 

 They have been referred to as emerging 
contaminants

 The chemicals have been around since the 1950s 

 Extent of the human health and environmental 
impacts has only recently reported on



About PFAS (cont.)

 Known for their nonstick, waterproof, heat- and 
stain-resistant properties. 

 They are used widely in consumer and industrial 
products

 Fabrics 

 Carpets, 

 Firefighting foams, 

 Food packaging

 Nonstick cookware.



About PFAS (cont.)

 The very properties that make PFAS useful in 
these products are the ones that make them so 
dangerous to people and the environment.

 Resist breaking down

 Move quickly in groundwater

 Stay in peoples’ bodies a long time. 



PFAS standards

 In 2016, the U.S. EPA established a cumulative-
lifetime health advisory level of 70 parts per 
trillion (ppt) for the two PFAS that have been 
most widely studied. 

 The Wisconsin Department of Health Services 
(DHS) has more recently recommended that the 
Wisconsin DNR adopt a level of 20 ppt as the 
enforcement standard for groundwater in 
Wisconsin. 



Local Governments on the 

Frontlines
 Groundwater contaminated with PFAS is often 

concentrated near a facility where the chemicals 
were used or manufactured. 

 Marinette/Peshtigo Area—Tyco/Johnson Controls

 High PFAS concentrations are often detected 
near airports and military bases that use it in 
firefighting foams for training exercises, 
emergency response and equipment testing.

 LaCrosse/Town of Campbell 

 ers. 



Local Government Concerns

 Manufacturing waste containing PFAS has been 
discharged directly into local sanitary sewers

 WWTP Bio-solids containing the chemicals 

 Landspreading

 Landfills

 Leaching into groundwater.

 Contamination has gone undetected for years 
largely because standard testing at the time did 
not include these compounds.



LGU Impacts

 The impacts to local governments and water 
related utilities are many. 

 added water testing requirements

 laboratories are only now getting up to speed on the 
protocols needed for accurate reporting of results. 

 removing or remediating the contaminated 
resources. 

 providing public notices of detections

Residents will want to know if their community is safe



PFAS Litigation In Wisconsin

 Wisconsin Manufacturers and Commerce (WMC) 
and Leather Rich v. WDNR (Waukesha County)

 Challenge DNR authority to regulate PFAS as a 
hazardous substance under Spill Law

No standards have gone through rulemaking

 Application to Voluntary Party Liability Exemption 
(VPLE) statute

Limited Certificate of Completion to only substances 
that have been investigated

No cleanup standards—only DHS recommendations



Wisconsin PFAS Litigation (cont.)

 WMC v. DNR (Jefferson County)

 Attempt to block DNR effort to collect and 
analyze waste water effluent samples

 WMC claims program violates Act 21

 Improper rulemaking

No explicit statutory authority

 Purpose of DNR program

Project economic impacts of PFAS surface water 
standards for proposed rulemaking



WMC v. DNR (cont.)

 Court issued Temporary Restraining Order

 Blocked DNR from implementing program

 Blocked DNR from releasing any sampling results 
already obtained

 Parties ultimately stipulated to Temporary 
Injunction allowing program to continue but 
barring public disclosure of facilities tested and 
the results



Other Wisconsin PFAS Litigation

 City of La Crosse v. 3M et. al

 23 companies sued

 Alleging contribution to groundwater impacts

 Removed to federal court

 Likely headed for Multi-district case in South 
Carolina

 State Seeking PFAs Counsel

 Following lead of other states



EPA PFAS Initiatives

 EPA reissued final regulatory determination to 
implement National Primary Drinking Water 
Regulation (NPDWR) under Safe Drinking Water 
Act (SDWA) for PFOS and PFOA.

 EPA authorized study of 29 additional PFAS

 Expected to designate PFAS as hazardous 
substances under CERCLA

 Expected to set enforceable limits under SDWA



Questions / Comments ?

 At this point in the program, we would like to open the 
floor up to any questions or comments.  

 Please submit them via the Q&A feature.



 Robert W. Burns

920.431.2224 | rburns@dkattorneys.com

 James M. Kalny

920.431.2223 | jkalny@dkattorneys.com

 Laurie E. Meyer

414.225.1419 | lmeyer@dkattorneys.com

Contact Us

www.dkattorneys.com/coronavirusguidance/

 Anthony J. Steffek

920.431.2237 | asteffek@dkattorneys.com

 Abby (Busler) Tilkens

920.431.2230 | atilkens@dkattorneys.com

 Ted A. Warpinski

920.431.2236 | twarpinski@dkattorneys.com

mailto:rburns@dkattorneys.com
mailto:jkalny@dkattorneys.com
mailto:lmeyer@dkattorneys.com
https://www.dkattorneys.com/coronavirusguidance/
http://www.dkattorneys.com/coronavirusguidance/
mailto:asteffek@dkattorneys.com
mailto:atilkens@dkattorneys.com
mailto:twarpinski@dkattorneys.com

