
© 2021 Davis|Kuelthau, s.c.   Appleton │ Brookfield │ Green Bay │ Madison │ Milwaukee 

www.dkattorneys.com 

 

 
 
 
 

Managing and Minimizing Risk:  
The Importance of Having Strong Terms and Conditions and Understanding 

Insurance Coverage Issues 
 

Presented by: Aaron E. Hall | Construction and Commercial Litigation Attorney | Davis|Kuelthau, s.c. 
BizTimes Media’s Next Generation Manufacturing Summit | Tuesday, October 12, 2021 

 
Terms and Conditions 
 

1. Importance of Terms and Conditions that are Tailored to your Business. 
a. What is too common, especially with smaller manufacturing businesses: Find some 

boilerplate terms and conditions online or elsewhere and affix to your invoices or 
purchase order without consideration or tailoring them to your business. 

i. Recipe for disaster. 
b. Example from recent litigation.  Resitech 

i. Parts sold from company in Georgia to company from Wisconsin for installation 
at job site in Illinois. 

1. A dispute arises – where would a lawsuit be brought? 
ii. Litigation Venue Provision in each parties’ terms and conditions. 

1. Georgia company – in Pitts, PA 
2. Wisconsin – small county up north 

iii. Lawsuit brought in small county in Wisconsin 
1. Georgia company spent 10s of thousands of dollars to get the case out 

of that court 
iv. Problem could have been avoided by spending a little money on the front end. 

 
2. Important Terms and Conditions to Consider in Your Sale Documents. 

a. Dispute Resolution Provisions 
i. Choice of Law and Venue. 

ii. These provisions dictate which state’s law will govern the dispute and which 
court (in which county and state) can hear a dispute between the parties. 

b. Warranty Provisions 
i. It is important to explicitly define what you are and are not warrantying relative 

to your product or service.   
ii. Having a well-thought-out warranty provision can help limit your potential 

liability should a dispute arise. 
1. Also need to be sure any warranty provision is accurately described 

during consummation of the sale. 
c. Indemnification Provisions  

i. An indemnification provision is used to shift a loss to your contracting partner.   
ii. In other words, by including an indemnification you can ensure your contracting 

partner will compensate you for any harm or loss that you suffer in connection 
with the other party’s product, services, or actions (or failure to act).   
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iii. Indemnification provisions should also include a duty to defend clause requiring 
your contracting partner to compensate you for any attorney’s fees and costs 
that you incur as a result of the other party’s product, services, or actions. 

d. Remedies for Breach of Contract 
i. Direct damages v. Consequential damages – if a product fails, it is important to 

spell-out whether the seller/manufacturer is only required to replace the 
product or pay the cost of replacement (direct damages) or whether the 
damaged party also entitled to lost profits, damages relating to business 
interruption, or damage to its business reputation (consequential damages). 

e. Attorney’s Fees Provision 
i. Provides that should a dispute arise between the companies, the losing party is 

responsible for paying the attorney’s fees of the prevailing party. 
ii. Need to be explicit as to all possible scenarios. 

f. Provisions Regarding Payment Breaches 
i. Should your customer breach its payment obligations to you, it is important to 

include language that allows your company to recover its costs of collection, 
including actual attorney’s fees and cost incurred in trying to collect amounts 
owed under the contract, which includes filing a collection lawsuit.   

ii. You should also clearly spell-out that you are entitled to interest, at rate certain, 
on unpaid balances owed from the date the payment was due. 
 

3. The Problem Presented by Conflicting Terms – The Battle of the Forms. 
a. Worst case – you have no terms and conditions and then are at the mercy of your 

contracting partner’s terms and conditions which will be heavy-handed in their favor. 
b. More common – both parties use boilerplate terms and conditions affixed on the 

backside of their sales documents that conflict. 
i. For instance, the buyers’ terms and conditions may contain express warranty 

and indemnification provisions, while the seller/supplier’s terms may contain 
conflicting disclaimers of express or implied warranties.  The parties’ terms and 
conditions may also have conflicting provisions as to which state’s law would 
govern any dispute or the venue in which disputes are to be litigated.   

ii. One parties’ terms may have a liquidated damages provision while the other 
party’s terms may limit damages to replacement or a refund.   

iii. In these scenarios, after a dispute arises and the parties find themselves in 
court, the question becomes whose terms and conditions control?     

c. The determination as to which conflicting terms and conditions will govern a 
commercial transaction is referred legally as the “battle of the forms.”   

d. As to transactions involving the sale of goods, as opposed to services, the resolution of 
such conflicts is resolved under the Uniform Commercial Code (“UCC”) section 2-207 (In 
Wisconsin, the applicable UCC section is Wis. Stat. § 402.207).   

i. Under § 2-207, once a court concludes that a contract was formed (despite the 
exchange of conflicting terms and conditions), the court determines which 
party’s terms and conditions govern the transaction and any dispute arising 
thereunder.   

1. This is a fact-intensive inquiry that focuses on the actual documents 
exchanged, as well as the manner and order in which they were 
exchanged.   
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ii. If the court finds that neither party accepted or agreed with the other parties’ 
conflicting terms, it will conclude that the conflicting terms are “knocked out” of 
the parties’ agreement.   

iii. In this scenario, the “knocked-out” material terms of the agreement are 
replaced by the standard UCC provisions that govern the commercial sale of 
goods.   

iv. These substitute terms and conditions are often referred to as “gap fillers.”  
While “gap fillers” may be better than forced adoption of your opponent’s 
terms and conditions, they are widely considered to be pro-buyer. 

e. There are many complex, fact-intensive issues that can arise in battle of the forms 
scenarios.  Far too many to list here.  Despite the complexity, there are a few takeaways 
that are important for all companies that regularly contract for the purchase and sale of 
goods: 

i. You must have terms and conditions that are customized to your business.   
ii. Assume that your contracting partner’s terms and conditions will not be 

favorable to you. 
iii. Be sure to provide your contracting partner with your terms and conditions. 
iv. Try to have your contracting partner sign the document (quote, purchase order, 

sales order, etc.) containing your terms and conditions.  This may avoid a “battle 
of the forms” situation completely. 

v. Do not sign your contracting partner’s forms containing its terms and 
conditions. 

vi. Try to position yourself as the initial offering party, because under the “battle of 
the forms” analysis there are advantages to having your form(s) constitute the 
original “offer.”   

vii. Make your offer (typically a purchase order or possibly a quote) expressly 
conditioned upon acceptance of your terms and conditions.  Also, include an 
affirmative rejection of any conflicting terms and conditions that may be 
contained in the offeree’s documents that follow. 

viii. If you are the offeree/buyer, make sure that your acceptance (usually in the 
form of a sales order or order acknowledgment) is conditioned on the 
offeror’s/seller’s agreeing to any additional terms and conditions contained 
within the documents you provided.   

 
f. If your own and they conflict – can knock each other out under the law and then dispute 

are governed by neutral, standard rules from UCC 
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Insurance Coverage – Practical Guidance 
 

1. Keep All Your Insurance Polices – Forever. 
a. Most commercial general liability policies are “occurrence” policies (not “claims made” 

policies). 
b. The date of the “occurrence” causing damage triggers policy period.  Under the 

“continuous trigger” theory, injury occurs continuously (and thus coverage is triggered) 
from exposure until manifestation.   

1. Examples: environmental claims, asbestos claims, water infiltration and 
leakage, and ongoing damage to machinery and equipment. 

c. Wisconsin - “all sums” approach. 
i. Once a liability policy is triggered by injury during the policy period, the insurer 

is responsible for all sums up to the policy limits, even if alleged injury did not 
occur entirely within a policy period and even if there were years where 
coverage did not exist.   

d. Wisconsin Court of Appeals has applied what is called a “vertical exhaustion” theory for 
progressive injury cases.   

i. Where policies are triggered for multiple years, the insured could select a policy 
year and use those excess layers without exhausting other primary coverage.   

 
2. Importance of Tendering the Claim. 

a. Most important advice. 
b. What is tendering a claim? 

i. Providing your insurer with notice of a claim or potential claim against you, the 
policyholder. 

c. Ignore advice to the contrary. 
i. Ignore brokers that advise you not to give notice because rates will go up. 

ii. Ignore your own attorneys’ advice not to tender. 
1. Unless you retained them as coverage counsel, they may not be aware 

of potential arguments.  Beware of non-Wisconsin lawyers. 
2. Lawyers have a self-interest in telling you not to tender. 

d. You, as the insured, have a contractual duty to provide notice of a potential claim. 
i. Insured’s obligation is to give prompt notice as soon as practicable after an 

incident that may give rise to a claim and to provide copies of legal process 
promptly. 

ii. Claim is any demand for money.  It may or may not be a lawsuit, arbitration or 
DNR consent order.   

iii. You can lose the right to coverage if not tendered promptly – take this issue out 
of play by giving notice. 

1. Delay as short as two weeks can be unreasonable. 
2. Notice can be given within one year unless there is prejudice.  Before 

one-year mark insured must prove lack of prejudice.  By statute, if 
notice given more than one-year, rebuttable presumption of prejudice 
that insured must overcome.   

iv. No obligation for insurer to defend you until it knows about claim.   
 

3. Types of Coverage - Defense versus Indemnity. 
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a. Very important distinction. 
i. Expense related to hiring attorney to defend against a claim can be huge and, in 

some cases, more than the amount being sought by the party that sued you. 
b. Duty to defend exists if coverage is fairly debatable – A duty to defend is triggered under 

Wisconsin law where the existence of coverages based upon the allegations of a 
complaint are “fairly debatable.”   

c. Duty to defend is broader than its duty of indemnification and is predicated on 
allegations in a complaint which, if proved, would give rise to recovers under the terms 
of the policy.  

d. An insurer has a duty to defend as long as the complaint against the insured can be 
impliedly read or potentially read as falling within the policy’s coverage.   

e. “Four corners” test:  The question of whether an insurer has a duty to defend must be 
determined by looking solely at the allegations contained within the four corners of the 
complaint and determines whether those allegations, if proven, are covered under the 
terms and conditions of the policy.   

f. Wisconsin favors finding coverage for insureds. 
i. Liberally construe the complaint and assume all reasonable inferences.  

Coverage provisions are to be interpreted broadly so as to afford the greatest 
protection to the insured.   

ii. Any doubts against coverage must be resolved by the courts in favor of the 
insured.   

g. Insurer must defend entire claim.  If coverage for even a single allegation of a complaint 
is fairly debatable, even if no other allegations are covered, the insurer has a duty to 
defend the entire action.   

h. Once a defense, always a defense.  In an effort to avoid any argument that they have 
breached a duty to defend, many insurers will defend through appeal even if they are 
found not to owe a defense.   
 

4. Many Different Types of Losses May be Covered. 
a. Lots of times folks think that only negligence is covered by a standard CGL.  This is 

incorrect. 
b. Coverage determinations are based on facts alleged by the plaintiff in a lawsuit, not the 

theory of liability.   
c. The nature of the facts constituting the occurrence and alleged damages is often the 

inquiry.  
d. Examples that ought to convince you to tender:   

i. Damage to “other property”:  Complaint against manufacturer of packaging 
machine for breach of contract and breach of warranty, claiming that machine 
was defective, caused problems in customer’s production line and loss of 
products being packaged. 

ii. “Property damage” includes loss of use, even if that property is not physically 
injured.  Incorporating an allegedly defective part into another piece of 
equipment may provide coverage, even if nothing is damaged, as long as it 
results in a loss of use. 

iii. “Personal and Advertising injury” is included in the less-often triggered 
“Coverage B”.  Advertising injury coverage provides protection for certain acts, 
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such as copyright infringement, done in the course of advertising the insured’s 
goods, products or services.   

1. Can provide coverage for advertising injuries involving the internet.   
2. Big - Potential coverage for invasion of privacy claims based on data 

security breaches.  It covers “oral or written publication, in any manner, 
that violates a person’s right of privacy.”  Data breach litigation on the 
rise.  Consider potential coverage under CGL policy where company 
does not have specialty coverage for data security loss, cyber theft, or 
similar liabilities.   
 

5. What to do if Tender is Denied. 
a. Hire an attorney to seek coverage. 

i. Insurance companies often change course. 
ii. Helpful in tendering and then navigating everything with insurer once tender 

made. 
b. Responses: 

i. Acceptance of defense 
ii. Outright denial.  This option is risky.  If the insurer’s denial was wrongful and its 

duty to defend, it may be responsible for all damages – regardless of policy 
limits 

iii. Reservation of Rights. 
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Aaron is a seasoned trial attorney on the Litigation Team in 
Davis|Kuelthau’s Milwaukee office. Aaron has broad experience 
handling a variety of complex commercial litigation matters. 
 
Aaron’s diverse litigation experience includes handling: Trust, Estate and 
Fiduciary Litigation, Construction Litigation, and Insurance-Related 
Disputes. 
 
In addition, Aaron’s diverse litigation experience also includes handling 
the following claims: Commercial Litigation, Contract claims, Tort claims, 

UCC claims, Intellectual property matters – patent and copyright infringement, White collar criminal 
defense, Labor and employment matters – both private and public sector, and Creditor rights matters 
such as commercial foreclosures and commercial evictions. 
 
As a former prosecutor in the Milwaukee County District Attorney’s Office, Aaron has logged thousands 
of hours of courtroom experience which has allowed him to handle a broad range of civil matters in 
both state and federal courts.  Since transitioning to private practice, Aaron has obtained broad 
experience handling a variety of complex commercial litigation matters. Aaron’s considerable 
experience in the courtroom gives him the unique ability to analyze a case from its inception with an eye 
towards how the case will actually play-out in court. This ability, coupled with his diverse experience, 
enables him to provide sound and practical advice regarding effective litigation strategies. 
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