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A competitive M&A market has continued to support the growing use of Representations and 

Warranties Insurance (RWI) in mergers and acquisitions by both private equity and the private 

sector.  Studies show the use of RWI in transactions increased from 29% in 2017 to 52% in 2019 

and has continued to grow.  Why are more and more Corporate Counsel using it?  Are the 

(substantial) costs worth the benefit for your deal – and how can you explain it to your business 

partners? It is critical for Corporate Counsel and others involved in the M&A process to 

understand how, when, and whether to use RWI as a strategic tool to help eliminate risks and 

expedite transactions.  

 

I. Strategic Benefits to Using RWI 

A. Insurance generally covers breaches of the Seller’s/Company’s R&Ws in the 

transaction agreement and ancillary documents, including customary pre-closing 

tax indemnity 

B. Representations and Warranties Insurance- There are benefits to both sides. 

1. Seller benefits- Sellers can close a deal with limited or no indemnity, and 

it can make the buyer’s bid more attractive 

2. Buyer benefits- Enhances the buyer’s potential recovery rather than 

merely replacing the Seller’s indemnity 

II. Process and Timing 

A. Chose a partner that understands the sensitivity and timing of a deal 

B. Steps can be followed relatively quickly to meet your closing deadline 
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1. Engage a broker 

2. Phase I: Solicit and obtain non-binding insurance indication letters 

(NBILs) 

a. Usually done in 4-5 business days, but can be condensed 

b. Materials to be reviewed: Draft transaction agreement (prefer buy-

side draft), comprehensive description of target and assets, most 

recent year-end financial statements (also interim, if available), 

NDA 

3. Phase II: Underwriting process (7-10 days) 

a. Insurer engaged once diligence is substantially complete, and buy-

side draft of agreement and schedules are prepared 

b. Insured executes NBIL to commence underwriting process and 

pays underwriting fee (in addition to premium) 

c. Virtual Data Room (VDR) access- once underwriter and counsel 

clear conflicts, require access to VDR 

d. Insurer may circulate written work product reporting on transaction 

e. Revisions and draft of transaction agreement and schedules are 

provided to underwriter throughout drafting process 

f. Underwriting Call- Call with broker, underwriter and counsel, and 

client and counsel typically 2-3 business days following receipt of 

all diligence materials and draft disclosure schedules. 

i. This call can last 2 hours, give or take 

ii. High level agenda should be prepared ahead of time 
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iii. Underwriter will ask questions to business deal team and 

even external advisors 

iv. Prepare your team for this call- IT systems, HR people, 

accountants, counsel 

g. Follow-up and Policy Documents- Underwriter will provide initial 

draft of policy and a list of follow-up questions and/or exclusions  

i. Broker and client counsel negotiate/mark up the policy 

ii. Coordinate binding coverage with closing 

iii. May need a “no claims affidavit” to provide before closing 

a. Case Study: Significant Accounting Misrepresentation 

b. Case Study: Failure to Disclose a Material Contract Termination 

c. Claim: Strategic Buyer Discovered Overbilling of Largest 

Customer 

 

III. Updates and Emerging RWI Trends 

 A. 48% of North American private deals used RWI 

 B. 75% of private equity/financial sponsor deals used RWI 

 C. Increase in number of claims being submitted and losses being paid 

 D. Large percentage of claims are submitted within 6 months of closing 

 E. Type of breach most commonly cited involve financial statements 

IV. Policy Terms and Pricing – What to Look for and What to Avoid 

 A. For most deals you have insurance limits of 10.0% of enterprise value. 

B. Overall policy limits for lower-to-middle market transactions can be $5 million or 

less 
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C. For larger deals, market coverage capacity of $1 billion or more per transaction 

can be available 

D. Retention Amounts 

1. Lower-to-middle market deals = 1.0% of enterprise value (minimum 

initial retention of $250,000 for most carriers) 

2. Transactions with enterprise value >$500.0 million, could negotiate less 

than 1.0% enterprise value for initial retention 

3. Real estate transactions may have lower initial retentions. 

4. RWI policies include retention drop-down to 0.5% of enterprise value 

upon later of (i) 12 months post transaction closing, and (ii) lapsing of 

Seller’s indemnity with respect to general R&Ws in transaction agreement 

 E. Premium rates and estimated total costs 

  1. Usually these are a one-time expense with no annual or on-going fees 

2. Total costs = premium, applicable taxes and fees, broker fees and 

underwriting/counsel fees paid to insurer 

3. Policy limits less than $10.0 million = typically insurer’s minimum 

premium 

4. Policy limits from $10.0 million to $100.0 million = 3.5-5.0% of coverage 

limit being procured 

5. Policy limits from $100.0 to $500.0 Million = 2.5-4% of coverage limit 

being procured 

6. Policy limits from $500.0 Million to $1 Billion = 2.0-4.0% of coverage 

limit being procured 
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 F. Standard exclusions and policy coverage considerations 

1. The following are standard exclusions: actual knowledge of breach by deal 

team, forward-looking statements, matters disclosed on schedules, interim 

breaches, working capital adjustments, collectability of AR, asbestos and 

PCBs, pension underfunding or withdraw liability, transfer pricing, tax 

liabilities related to pre-closing reorganizations and carryforward value of 

net operating losses, deferred tax attributes 

2. Deal specific exclusions 

a. Known issues identified during diligence that are material in light 

of the retention 

b. When buy-side diligence falls below customary standards, was not 

performed or was insufficient 

c. Some areas get heightened scrutiny: legal compliance, accounting 

and financial matters, tax matters, E&O/professional liability, 

cyber matters, product liability/warranty/recall matters, 

environmental matters, material customers and suppliers, condition 

of assets 

d. Most companies have adopted COVID-19 exclusions 

 G. Policy Term- 3 years for general R&Ws, 6 years for fundamental and tax R&Ws 

V. What to Expect When Making a Claim 

A. Once aware of potential claim, prepare to submit notice to insurer and may also 

send demand to seller 
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B. Depending on nature and size of the claim, client may want to retain outside 

counsel and accounting advisors to establish breach and potential loss 

C. Insurer will contact client upon receipt of notice to discuss potential loss and 

investigation plan 

D. Insurer determines if need to retain outside advisors, issues preliminary 

reservation of rights letter with initial request for information 

E. Insurer conducts thorough investigation of deal, breach details and loss 

calculation, includes supplemental information and document requests  

F. At conclusion of investigation, insurer issues coverage position with loss amount 

determined. 

G. Client and insurer may negotiate findings to reach final resolution 

H. Important take-aways 

1. The language in the transaction agreement is important. Does it include 

knowledge qualifiers? 

2. For financial statement breaches- Is there a violation of GAAP (was this 

required in the R&Ws)? Is the breach based upon accounting procedures 

that were in place pre-close? 

3. If a multiplier is sought, can the policy holder prove the breach would 

have had an impact on the purchase price? 

4. Were there changes in the financials during negotiation process that 

resulted in changes to the purchase price? 

5. Can the loss be mitigated or is there an off-set? 
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6. Do the actions giving rise to the breach straddle a pre- and post-close 

period? 

VI. Litigation involving RWI 

A. Bobcat N. Am., LLC v. Inland Waste Holdings, LLC, Case No. N17C-06-170 

PRW CLD, 2020 WL 5587683 (Del. Super. Ct. Sept. 18, 2020). Bobcat bought 

several waste-management companies from Inland Waste pursuant to an Unit 

Purchase Agreement executed on the closing date of May 18, 2016. The parties 

bought buyer side RWI from QBE Specialty Insurance Company. The parties 

agreed to jointly purchase the RWI, they evenly split the $400,000 policy which 

had a coverage limit of $10 million. Bobcat cited several issues arising post-sale. 

The transaction agreement defined what were RWI claims and non-RWI claims, 

and how these claims should be handled. Bobcat submitted a claim to QBE, 

which was settled for a payment of $7.1 million. The issues facing the Delaware 

Superior Court were claims Bobcat brought against Defendants, whether these 

claims should be dismissed on summary judgment.  

 

1. Count 1 asserting a fraud claim was dismissed because Bobcat failed to 

seek rescission or rescissory damages. 

 

2. Counts 3 and 4 survived summary judgment and dealt with claims for 

fraud claims arising from contract liabilities imposed on Bobcat post-sale, 

and environmental claims regarding certain sites. Defendants sought 

dismissal based upon Bobcat’s knowledge before the closing. The Court 

held there were issues of fact involving Bobcat’s knowledge of these 

claims during the diligence period. Furthermore, the Court did not find 

that these claims were already compensated by the QBE payment and/or 

the collateral source rule. 

 

3. Defendants’ attempt to dismiss one of the individual owners, Robert 

Smith, was denied. The transaction agreement explicitly stated the “Seller 

Indemnifying Party,” which included Smith, were jointly and severally 

liable for potential claims. 

 

4. Bobcat’s negligent misrepresentation claim was dismissed because the 

court did not have subject matter jurisdiction. 

 

B. CIC Buyer LLC v. Pacific Ins. Co. Ltd., Case No. SA CV 21-01164-DOC, 2021 

WL 5986918 (C.D. Cal. Sept. 15, 2021).  CIC Buyer LLC purchased RWI from 

Defendant with a closing that occurred December 6, 2018. After closing, CIC 

Buyer learned that several key customers reduced their business with the 

company to a material level prior to closing. CIC Buyer asserted lost revenues in 

excess of the $5 million policy limit. Pacific Insurance denied the claim. The case 

was filed in federal court in California and Pacific Insurance moved to dismiss the 
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Complaint due to an arbitration clause. The motion to dismiss was granted. The 

court did not go into an analysis of the claim or reasons for denial. 



Transaction Liability 
Insurance Claims Study
An update on claims activity  
in North America and EMEA  
during an unprecedented year
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Foreword 
In spite of market uncertainty 
throughout much of 2020, claims 
activity never truly slowed

In 2020, Aon’s M&A and Transaction Solutions 

team in North America placed more than 725 

representations and warranties, tax and contingent 

liability insurance policies, and helped clients 

navigate in excess of 150 claims – exceptional volume 

which has continued through the first half of 2021. 

The size and scale of the Aon business makes Aon 

uniquely positioned to offer insight into current 

mergers and acquisition (M&A) and tax claims 

activity. In our 2020 study, we continue to focus  

on representations and warranties claims, examining 

trends that are emerging with respect to claim size 

and frequency on policies placed between 2013 and 

2020 in North America. However, we also surveyed 

insurers in the representations and warranties space 

about their claims experiences and incorporated 

this further insight into our findings.1 Additionally, as 

part of this year’s study, we examined Aon’s tax and 

international claims data to provide an expanded 

view for our clients on what is happening in our other 

lines of business and in other jurisdictions around the 

world. 

Last year was one that no one could have anticipated. 

At the start of the COVID-19 pandemic, there was an 

unprecedented global impact on the M&A market 

which in turn affected the representations and 

warranties insurance business. While the uncertainty 

wrought by the pandemic led to many transactions 

initially being put on hold as they were re-evaluated or 

re-negotiated, the claims activity on representations 

and warranties policies never really slowed. In 

fact, consistent with the growth in the number of 

representations and warranties policies placed by 

Aon in 2018 and 2019, Aon saw a 23.5% increase in 

the number of claims filed in 2020 versus 2019. While 

this meant that insurers and their advisors were busier 

than ever, for the majority of the year we did not see 

a significant change in the claim process with respect 

to the investigation and analysis of claims, or the 

willingness of insurance carriers to pay claims. 

Towards the end of 2020, however, we did begin 

to notice a shift in the approach that insurers and 

their consultants appeared to be taking in validating 

representations and warranties claims, taking more 

time to verify claim details and applying greater 

scrutiny around loss calculation. That said, despite the 

challenges that 2020 presented to the representations 

and warranties market, we continued to see many 

claims reach a successful resolution and result in fair 

claim payments.

     
1 All data used for the Aon claim study as well as data received 

from insurers participating in the Aon 2020 Representations and 
Warranties Insurer Survey (“2020 Insurer Survey”) was aggregated 
and anonymized to produce the study results. 
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Highlights:  
Aon clients have filed more than 500 
claims on representations and warranties 
policies since 2013. Of those claims, by 
the end of 2020, 20.5% settled within 
the retention, 14% became inactive 
over time, 12% resulted  in a payment 
by the insurer, 3.5% were denied 
coverage, and 50% remained active.

 
As of the end of 2020, representations  
and warranties insurers paid more than 
$500 million to Aon clients in North 
America since 2013, with almost  
$375M of that amount being paid in  
2019 and 2020. 

 
The frequency of claim notifications 
appears to have remained consistent 
since 2015 when adjusted to account 
for multiple claims being made on one 
policy. The average percentage of  
policies notified of a claim when  
taking into account policies placed  
in 2015 through 2018 was 20.7% 
(or one in five policies).

The average claim payment in 2020 
was slightly lower than the average 
claim payment in 2019, but Aon does not 
believe that this suggests that overall 
claim severity is decreasing. In fact,  
Aon continued to see claims filed in  
2020 estimating significant loss 
amounts, which if paid, would likely 
result in the average claim payment at 
least remaining steady, if not increasing,  
in the future.

Insurers reported paying 76% 
of representations and warranties 
claims on policies between 2013-2020  
on a dollar-for-dollar basis, while 24% 
were paid on the basis of applying a 
multiple to damages. Half of the insurers 
surveyed believe that there has been 
a rise in the number of claims seeking 
multiplied damages in recent years. 

28% of tax policies placed between  
2013-2020 had a pre-claim notice 
of a general audit submitted by the 
policyholder. Notice of a formal claim 
(indicating a targeted review of a 
covered tax position arising from the 
audit or the beginning of a formal 
contest with the tax authority) 
was submitted on  7% of policies. 

Between 2017 and 2019, Aon saw claims 
notified on an average of 16.6% of the 
warranty and indemnity policies placed 
in EMEA. By the time of publication, 7.6% 
of the warranty and indemnity policies 
placed in EMEA in 2020 had been notified 
of a claim (not including Italian and 
German statistics). While the frequency 
and severity of claims being seen on 
warranty and indemnity insurance 
policies in EMEA is not yet at the same 
level as what has been seen in North 
America, there appears to have been 
a shift in the last year with more large, 
complicated claims emerging.
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As the pandemic spread in 2020, Aon closely 

monitored the representations and warranties claims 

activity to determine whether the changes in deal 

flow or the introduction of new COVID-19 specific 

exclusions would impact the number, type or size of 

claims that were submitted. At the start of the year, 

claims activity appeared to be mostly consistent with 

what was seen in Q1 2019. In mid-to-late March 2020, 

as much of the world entered lockdown, there was 

a slight slow-down in the pursuit of existing claims 

and in new claims being made as clients focused on 

mitigating the impact of the economic halt on their 

businesses. However, this lull did not last long. By 

April there was an uptick in the number of new claims 

being filed and, shortly thereafter, insureds had 

submitted multiple significant claims, some alleging 

nine figure losses. 

It is not clear that we can attribute the volume and 

size of claims that we have seen in 2020 to the 

pandemic. We did not see any claims alleging loss 

arising directly out of COVID-19, although it may  

have played an indirect role in the amount of loss  

that insureds experienced. The increase in the volume 

and limits of policies placed in the last several years, 

is the simple and most likely cause of a corresponding 

increase in the number and size of representations 

and warranties claims. 

Nevertheless, remnants of the pandemic,  

in the form of COVID-19 exclusions introduced by 

representations and warranties carriers in 2020, may 

come into play on future claims that are submitted 

on policies placed during this period. Many of these 

exclusions started broadly but narrowed as the year 

went on and became more tailored to the COVID-19 

risks of each individual target company. The effect 

that these exclusions will have on claims activity and 

the payment of claims under representations and 

warranties insurance remains to be seen.   

 

COVID-19’s Impact on Representations 
and Warranties Claims
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Claim Frequency 
Last year, we reported that claim frequency appeared 

to be rising year-over-year, with the percentage 

of policies notified with a claim increasing steadily 

between 2014 and 2016. We anticipated that claim 

rates would continue to inch up for policies placed in 

2017 and onwards. When we adjust these numbers 

to account for multiple claims being made on the 

same policy2, the percentage of policies notified of 

a claim was 20% for policies placed in 2015, 23% 

for policies placed in 2016 and 23% for policies 

placed in 2017. When viewed this way, as illustrated 

in Figure 13, there is less of a rise in the annual claim 

frequency on Aon client policies and the average 

claim frequency for all representations and warranties 

insurance policies placed between 2015 and 2018 is 

20.7%. These statistics are consistent with the claim 

frequency reported by insurers in the 2020 Insurer 

Survey, where the average claim frequency between 

2015-2018 was 20.5% (see Figure 2).

20%2015

2016

2017

2018

2019

2020

23%

23%

17%

13%

9%

0% 10% 20% 30% 40%

Figure 1. Claim Frequency 2015-2020 Policy Years on Aon Policies  
(Accounting for Multiple Claims on a Single Policy) 

2  This adjustment effectively reduces the number of claims being 
counted because a policy which receives multiple claim notifications 
will only be counted once for the purpose of determining the 
frequency with which representations and warranties policies in 
North America were notified of a claim. 

3 Figure 1 illustrates the percentage of policies placed by Aon in each 
policy year that were notified of a claim between 2015 and 2020.

Update on 2020 Claim 
Frequency and Size Trends
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Claim Size  
In early 2020, we reported as a notable trend 

that claims appeared to be increasing in size in 

recent years, and we saw indications that this will 

continue with the claims that were submitted on 

representations and warranties insurance policies 

throughout the rest of the year. In fact, we saw a 

greater percentage of claims filed in 2020 seeking 

a payment above the policy retention than in 2018 

or 2019. In addition, the initial calculations of loss 

put forth by insureds at the time of submitting the 

claim exceeded numbers seen in previous years. On 

claims filed since the beginning of 2020, Aon saw 

an average estimate of loss of just over $17 million, 

and 22% of all claims that provided an estimate of 

loss calculated that the loss exceeded $20 million. 

This is up from an average loss estimate of just over 

$15 million in 2019, and 14% of the claims made that 

same year estimating loss in excess of $20 million at 

the time the claim was submitted. While initial loss 

calculations are not determinative of the amount 

that will be paid under a representations and 

warranties insurance policy, they do provide insight 

into the direction that claim sizes are trending. 

 

When reviewing the claims paid in 2020, the average 

claim payment was $8.8 million, less than the $10.7 

million average payment in 2019. In 2020, Aon also 

saw a lower percentage of payouts above $10 million 

(21%), as compared to payouts above that threshold 

in 2019 (26%). Nevertheless, given the number of 

claims made in 2020 that allege significant loss, Aon 

anticipates that the average claim payment will at 

least remain steady, if not increase, in the future. 

Because it can take some time for large claims to 

reach a resolution, the loss arising from the larger 

claims filed in 2020 may not show up in the claims 

data until 2021 or later. 

19%2015

2016

2017

2018

2019

19%

20%

24%

24%

0 10% 20% 30% 40%

Figure 2. 2020 Insurer Survey Results: Claim Frequency 2015-2019 Policy Years
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As illustrated in Figure 3, when accounting for claims 

paid in 2020, Aon continued to see smaller deals 

receive a higher volume of claim payments, although 

they account for the smallest percentage of the total 

claim payments made. While larger deals see claims 

less frequently, where a claim results in a payment, 

there tends to be a greater amount being paid out 

above the policy retention. Figure 3 illustrates that 

while over 40% of the paid claims were on deals with 

an enterprise value of less than $100 million, these 

payments accounted for only 16% of the total amount 

paid out to date by insurers. By contrast, deals with an 

enterprise value in excess of $1 billion accounted for 

only 8% of all policies with paid claims but received 

26% of the total amount paid out. 

Our data continues to indicate that there is no 

difference in the likelihood of a claim on deals with 

a small versus large enterprise value. On Figure 3, 

the grey line tracks the percentage of the total deals 

completed by Aon’s M&A and Transaction Solutions 

team between 2013-2020 that fall within each deal 

size category. The percentage of overall claims 

attributable to each deal size category is almost 

directly in line with the percentage of Aon deals that 

fall within each deal size category.

Interestingly, when the average percentage of the 

policy limit that is paid on claims is viewed by deal 

size, deals with an enterprise value between $500 

million - <$1 billion were paid an average of 37% of 

the policy limit, the highest out of any of the deal size 

categories. Deals with an enterprise value between 

$100 - <$500 million were the next highest with 

an average payout of 32% of the policy limit, while 

deals with an enterprise value <$100 million had an 

average payout of 29% of the policy limit. For the 

largest deals, with an enterprise value in excess of 

$1 billion, the average payout was 20% of the policy 

limit. So while large deals still seem to result in large 

claims when viewed as a numerical value, the Aon 

data suggests that mid-sized to smaller deals are more 

likely to have a majority of the policy limit being paid 

on any one claim.  

0%

10%

20%

30%

40%

50%

1B+500m-1B100m-500m100m

Percentage of Total Claims
The percentage of the total number 
of RWI claims submitted that were 
filed on deals that fall within each 
deal size category. 

Percentage of Total Aon Deals
The percentage of all Aon RWI deals 
closed between 2013-2020 that fall 
within each deal size category

Percentage of Total Loss 
The percentage of the total monetary 
amount paid out on RWI claims that 
was paid on claims arising from deals 
within each deal size category.

Figure 3. Claim Payment Frequency and Value by Deal Size (2013 - 2020)
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In the Aon claim study released in early 2020, it 

was postulated that the increasing size of the deals 

using representations and warranties insurance and 

the larger policy limits being placed were likely the 

primary driving factors around claim size. However, 

another element that may be playing a role in claim 

size is the frequency with which a multiple is being 

applied to damages and the size of that multiple. 

A buyer’s right to recover consequential damages, 

indirect damages and damages based on a multiple 

often is negotiated in the drafting of the acquisition 

agreement. For many buyers, the ability to recover 

multiple-based damages where a change in 

earnings would impact the purchase price is crucial 

to allow the buyer to fully recover its loss on more 

than a dollar-for-dollar basis in the event that a 

breach of representations and warranties results in 

recurring loss or a diminution in the value of the 

acquired company. Thus, a question that often is 

asked by policyholders is whether representations 

and warranties insurers will pay a claim where the 

damages are calculated on the basis of applying a 

multiple. Barring an exclusion or other language in 

the policy that explicitly prevents a policyholder 

from seeking damages on the basis of a multiple, the 

ability to seek coverage for loss on this basis should 

be available. Of course, not every claim will warrant 

the application of a multiple to loss, and the question 

of whether multiplied damages are appropriate in 

the context of any particular claim is complex and can 

only be determined based on the individual facts of 

each claim.

When we asked insurers in the 2020 Insurer Survey 

what percentage of claim payments involved loss 

paid on a dollar-for-dollar basis versus applying a 

multiple to damages, they reported that 76% of 

claims made on policies between 2013-2020 had a 

loss that was paid on a dollar-for-dollar basis while 

24% were paid on the basis of applying a multiple to 

damages. Representations and warranties insurers 

were also asked whether they had seen any change 

over the years in the number of claims seeking 

damages on the basis of a multiple: 50% responded 

that in recent years they estimate there has been an 

increase in the number of claims seeking multiplied 

damages, while 30% estimated there has not been a 

noticeable change, 10% estimated there were fewer 

claims seeking a multiple and 10% did not know if 

there had been any change.

If the majority of insurers surveyed are correct that 

there has been an increase over time in the number 

of claims alleging loss on the basis of a multiple, 

multiples trending upwards or downwards may 

be reflected in the size of the claims made on 

representations and warranties insurance policies. 

As of Q4 2020, Pitchbook data indicated that the 

median EBITDA multiple across all PE deal types 

has increased since Q1 2013 from 8.6x to 14.1x4. If 

this trend endures, it may contribute to ever larger 

representations and warranties insurance claims.   

Aon has seen many claims under representations 

and warranties policies alleging that a multiple 

should be used to appropriately calculate the 

damages arising from a breach. In our experience, 

this usually is something that will be thoroughly 

investigated by an insurer, including verifying that 

a multiple was used to value the target corporation. 

To date numerous claims have been paid where a 

multiple has been applied to the loss, but due to the 

complexity that can be involved with determining 

Claim Payments on  
the Basis of a Multiple

 4 ”2020 Annual US PE Breakdown,” PitchBook Data, Inc., 2021.
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the appropriateness of applying a multiple to damages, 

these claims often take longer to resolve than those 

seeking a dollar-for-dollar recovery. 

As discussed last year, claims alleging a breach of the 

material customer representation that apply a multiple 

to loss continue to garner close scrutiny from insurers. 

Carriers remain focused on various factors that may 

impact the analysis around whether it is appropriate to 

In a claim resolved in 2020, in the months after 

acquiring a majority stake in a company in the 

healthcare industry, the insured discovered 

multiple breaches of representations and 

warranties in the underlying purchase 

agreement. These included a failure to recognize 

expenses related to the performance of a 

material contract, errors in billing codes, and a 

failure to disclose known or anticipated changes 

to the company’s customer base in certain areas. 

These matters were believed to constitute 

breaches of the transaction agreement with 

respect to financial statements, material 

contracts and commitments, and relationships 

with key third parties. The insured alleged 

that the impact of these issues resulted in a 

diminution in the value of the company and that 

the valuation multiple should be applied to the 

damages incurred.

Aon worked closely alongside the insured to 

facilitate discussions with the primary and 

excess insurers and their advisors, in order to 

educate them about the complexity of the 

business and the nature of the breaches as well 

as their impact on the company. Ultimately, 

the primary insurer agreed to pay its full 

policy limit, and the first excess insurer agreed 

that several of the representations had been 

breached and paid a significant portion of its 

policy limits as well. In the end, a multiple was 

applied to the loss incurred, and the insured 

received a payout that was tens of millions of 

dollars above the policy retention. 

Financial Statements and 
Material Contracts Breach 
at Healthcare Company

apply a multiple, such as the length of the contract, 

the type of business, and typical customer retention 

expectations. Understandably, when buyers value a 

business, their models typically assume that material 

customers/contracts will not be terminated in the 

near-term, and therefore they view the termination 

of any such material contract or customer as having 

an impact in the form of lost future revenue beyond 

a mere dollar-for-dollar loss. In the end, these claims, 

like all others, are dealt with on a case-by-case basis, 

with detailed analysis of the applicable facts and  

circumstances.



Frequency by Type of Breach
Figure 4 illustrates the types of representations and 

warranties alleged to be breached most frequently 

when claims made in 2020 are taken into account 

(either individually or in connection with other 

alleged breaches): 18% of breaches reported during 

the study period related to inaccuracies in the 

financial statements, 13.5% arose from undisclosed 

liabilities, 13.3% related to non-compliance with 

laws or government regulations, 11.5% related to tax 

matters and 9.8% related to a breach of the material 

contracts representation. 

Figure 4 also makes a comparison between the 

frequency with which each type of breach is 

cited in a notification against the total percentage 

of claim payments that are attributable to that 

breach. Perhaps not surprisingly, while financial 

statement misrepresentations account for 18% of 

all claim notifications, this type of breach received 

the largest percentage of the total claim payments 

made between 2013-2020 at 37%. Material contract 

breaches also comprised a high percentage of the 

total claim payments at 17% despite only counting 

for 9.8% of all claim notifications. Finally, compliance 

with laws breaches received the third highest 

percentage of total claim payments at 16%, which 

is also higher than the 13.3% of claim notifications 

citing this type of breach. 

One factor that may play into the large percentage 

of total claim payments attributable to financial 

statement breaches is the fact that this type of breach 

is more likely to result in a claim on the basis of a 

multiple than some other breaches. As discussed 

above, claims where loss is calculated by applying 

a multiple to damages will in many cases result in a 

higher amount of loss than a claim seeking coverage 

for dollar-for-dollar amounts.

Aon’s findings with respect to the frequency by type 

of breach were consistent with what was reported 

by insurers in the 2020 Insurer Survey. Figure 5 

illustrates the type of breaches that insurers identified 

as being the top three most commonly cited (each 

color indicates whether insurers ranked the breach 

as the first, second or third most common). In the 

survey, 60% of respondents also named the financial 

statements representation as the representation most 

commonly cited in a claim notice. Another 20% of 

respondents cited tax representations as the number 

one breach, while 10% cited the compliance with 

laws representation and 10% cited the undisclosed 

liabilities representation. While there is some variance 

in the order in which the top breaches are ranked, 

in both the Aon and insurer data it appears that the 

same types of breaches are generally resulting most 

often in claims being notified under representations 

and warranties insurance policies.  

Other Claim Trends
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Figure 4. Frequency by Type of Breach versus Percentage of Total Claim Payments Attributable to Each 
Type of Breach

* Example of “other” breaches includes breaches of representations and warranties around food safety and quality, privacy and data security, product 
labelling, licenses, export matters, inventory, etc.
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Figure 5. 2020 Insurer Survey Results: Frequency by Type of Breach (Top Three Breaches Identified)

The target company, in the financial services 

industry, began to lose multiple material 

customers within weeks of the close of the 

transaction. The clients were expressing 

frustration with the services the company was 

providing and either refused to pay fees that 

were owed or terminated the relationship. After 

hearing the same complaints from more than 

one customer, the insured began to investigate. 

The insured uncovered multiple issues with 

the products and services that were being 

provided to clients and realized that the seller 

had misrepresented the company’s capabilities 

and had not disclosed that it was in breach of 

multiple material customer contracts. The insured 

submitted a claim under its representations and 

warranties insurance policy alleging, among 

other things, a breach of the sufficiency of assets 

and material customer representations. 

 

The insurer hired legal counsel to conduct an 

analysis of the claim to verify the breach and 

the loss arising from that breach. Ultimately, the 

insured was able to demonstrate that the issues 

with the products and services existed pre-

close and that the seller was aware of potential 

impending terminations of material customer 

relationships. The insurer paid out one hundred 

percent of the policy limit. 
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Aon’s data indicates that third party claims (tax claims 

or litigation matters) are most likely to be notified 

more than 12 months post-close, comprising 52% 

of all claims that are notified later. Whereas, financial 

statement breaches accounted for 10% of the  

breaches notified more than 12 months post-close, 

undisclosed liabilities accounted for 8% of the  

breaches notified later and both compliance with 

laws and material contract breaches were responsible 

for 4% of the claim notifications submitted more  

than 12 months post-close (see Figure 9). 

Timing for Discovery of a Breach
As shown in Figure 6, when we look at the average 

time between the close of a deal and the filing of a 

claim for all years (2014-2020) we still continue to see 

the majority of claims (61%) filed within the first 12 

months. However, over time we are seeing a slight 

increase in the average number of months that it 

takes to file a claim because as the data matures there 

is more opportunity for some claims to be filed later, 

leading the annual average time for filing a claim to 

creep up year-over-year (see Figure 7). In 2018, the 

average time between the close of a deal and notice 

of a claim was 11.4 months, this increased to 13.8 

months for claims filed in 2019 and for claims filed in 

2020 the average increased further to 14.1 months. 

So while the large majority of claims are still expected 

to be filed within the first 12 months post-close of a 

transaction, it is not uncommon for claims to come in 

later, some even after 24 months. 

As shown on Figure 8, where claims arise more than 

12 months post-close, the results of the 2020 Insurer 

Survey indicated that these were most likely to be a 

financial statements breach (40%), a breach of a tax 

representation (40%), litigation (10%) or products 

related (10%). It is surprising that 40% of insurers 

reported financial statements breaches frequently 

being notified more than a year post-close, as in Aon’s 

experience this is the type of breach that is more 

likely to be found within the first audit cycle which is 

usually completed within 12 months after the buyer 

has taken control of the target company (although 

Aon has seen some financial statements breaches 

later in the policy period).

Figure 6. Months Between Closing and Notice of a Claim 

Figure 7. Months Between Closing and Notice of a Claim by Year
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Figure 8. 2020 Insurer Survey Results: Type of Breach Most Often Notified More Than 12 Months  
Post-Close

Figure 9. Type of Breach Most Often Notified More Than 12 Months Post-Close
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In Europe, the Middle East and Africa (EMEA), 

Aon warranty and indemnity policies have been 

notified of more than 150 claims since 2015. 

Between 2017 and 2019, Aon saw claims notified 

on an average of 16.6% of the warranty and 

indemnity policies placed in EMEA. By the time 

of this publication, 7.6% of the warranty and 

indemnity policies placed in EMEA in 2020 had 

been notified of a claim. The historical difference 

in claim notification frequency between EMEA 

and North America likely has been attributable in 

part to the differences in the indemnification and 

disclosure practices in Europe, which set a higher 

standard for a buyer to establish a breach.  

 

As shown in Figure 10, of the claims submitted in 

EMEA between 2013 - 2020, the top three most 

common breaches alleged are a breach of the tax 

warranties or pre-closing tax indemnity (22%), a 

breach of the financial statement representations 

(18.4%) and a breach of the disclosure of 

information representation (9.6%).  

 

When reviewing the time that it takes for a claim to 

be notified on EMEA policies, Figure 11 illustrates that 

only 46% of the claims submitted were made within 

12 months of the close of the transaction, while 54% of 

claims were submitted after 12 months. Interestingly, 

29% of all claims were submitted more than 18 months 

post-close. When compared with the long-tail risk seen 

in North America, where a larger majority of the claims 

(61%) were filed within the first 12 months post-close 

and a smaller percentage (20%) were submitted more 

than 18 months post-close, the EMEA warranty and 

indemnity market currently is experiencing more long-

tail risk. Given the available data, it is too early to make 

any definitive findings, but this is a trend with respect to 

EMEA claims that Aon will continue to watch.  

 

While the frequency and severity of claims being seen 

on warranty and indemnity insurance policies in EMEA is 

not yet at the same level as what is being seen in North 

America, Aon EMEA has seen claim payments between 

2014-2020 totaling more than $13,000,000.   Further, 

the EMEA claims team is reporting that while historically 

many warranty and indemnity claims were below the 

retention or subject to exclusions, there appears to have 

been a shift in the last year with more large, complicated 

claims emerging. As the warranties and indemnities 

insurance market continues to mature and expand Aon 

expects to see additional claims on these policies.  

EMEA Claim Trends

Since 2017, Aon has been notified of claims on policies from 100+ deals 
insured in EMEA
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17.4%
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16.3%
2018

16%
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7.6% 

Figure 10. Frequency by Type of Breach EMEA (2013-2020) 
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The EMEA warranty and indemnity market is currently experiencing 
slightly more long-tail risk than what has been seen in North 
America. It is too early to know if this is a trend that will persist and it 
is something Aon will continue to track.

Since 2017, Aon has been notified of claims on policies from 100+ deals 
insured in EMEA
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Figure 10. Frequency by Type of Breach EMEA (2013-2020) 

Figure 11. Months Between Closing 
and Notice of a Claim (2013-2020)
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Tax Insurance 
Claims  
This section discusses Aon’s experience with bespoke 

tax insurance policies as opposed to claims for breaches 

of the tax representations under representations and 

warranties and warranty and indemnity policies, which 

is discussed above. Due to the extended nature of tax 

contests as well as the large volume of programs placed 

in the last five years, Aon is beginning to see increased 

claims activity on tax insurance placements, though still 

nowhere near the volume seen on representations and 

warranties policies.  

To date the most of Aon’s claims experience on tax 

insurance policies has involved situations where a 

formal contest has been initiated by a tax authority 

and a successful claim for defense costs has been 

made by our clients, but where it was ultimately 

determined in the contest that no tax was due.  

Nevertheless, Aon clients have collected more than 

$30 million in payments for losses under tax insurance 

policies. Overall, since many years may pass between 

the placement of a tax policy and a determination 

regarding taxes owed, most of the activity our claims 

team is currently involved with relates to the audit 

process and the collection of defense costs during 

ongoing litigation on policies placed in the previous 

three to seven years. 

In the 2020 Insurer Survey, it was reported that 28% 

of tax policies placed between 2013-2020 received 

a pre-claim notice of a general audit and 7% were 

notified of a claim, indicating a targeted review of 

a covered tax position arising from the audit or the 

beginning of a formal contest with the tax authority. 

In our experience, Aon clients have seen multiple 

general audits become more targeted and result 

in a claim. Currently, most of these placements are 

still working their way through the audit or appeals 

process.  It is our expectation that over time, as 

the tax contests progress, the percentage of claims 

resulting in a payment will climb. 

When handling Aon client tax claims, insurers 

generally have been responsive and cooperative 

when claims are brought or when approvals are 

needed during the audit process. Their approach 

has been collaborative, as the insurers typically view 

the tax claim as a partnership in the defense of the 

covered tax position with their insureds and counsel.  

It would be highly unusual for a tax insurance claim 

to require mediation, arbitration or litigation, and to 

date, every resolved claim under an Aon tax policy 

has either been paid, settled within the retention, or 

ultimately no tax was owed to the tax authority.
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Notice of a claim (i.e. targeted review of a covered tax position) (%)
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Figure 12. 2020 Insurer Survey Results: Tax Policy  
Outcomes 2013-2020



Claim Process 
Aon has been involved in more than 500 claims that 

have been made by its clients on policies placed 

in North America since 2013. Of those claims, 

20.5% settled within the retention, 14% became 

inactive over time, 12% resulted in a payment by 

the insurer, 3.5% were denied coverage, and 50% 

remain active. Outright claim denials continue to be 

rare, and while historically most disputes centered 

around the quantum of loss, in 2020 we began to 

see more claims with extended discussion around 

the establishment of a breach. Nevertheless, as 

evidenced by the low percentage of denied claims 

and the continued low rate at which claims proceed 

to alternative dispute resolution or litigation, the 

majority of these still reach a successful resolution.   

Representations and warranties insurers also 

confirmed that in their experience most claims are 

resolved through the claim process, responding in 

the 2020 Insurer Survey that only 2% of claims on 

policies placed between 2013-2019 ended up in 

arbitration or litigation.

Beginning in 2013 and through the end of 2020, 

Aon has seen eight claims go to mediation, five 

claims go to arbitration and three claims result in 

litigation. Mediation has aided resolution between 

the parties in most instances where it is utilized. 

Of those claims on Aon client policies that have 

used mediation to try to achieve a settlement, only 

two have been unsuccessful and have gone on to 

arbitration or litigation (one has since been settled 

while the other is ongoing). 

Because of the small sample size around claims going 

to mediation and arbitration, Aon’s observations 

largely are anecdotal, but over the past two years 

claims alleging breaches of the material customer 

representation have been mediated and litigated at 

a greater percentage than any other type of claim. As 

discussed above, this may be influenced by the fact 

that there appears to be an added complexity to the 

determination of loss arising from these claims,  

including the potential for various viewpoints on 

the appropriateness of applying a multiple to the 

calculation of damages. 

Seller Indemnity vs. No Seller Indemnity 
Aon continues to monitor trends around seller 

indemnification and whether the presence or 

absence of a seller indemnity impacts the likelihood 

of a claim. On North American deals that closed in 

2019 and 2020 where Aon placed representation and 

warranties insurance, 63% had seller indemnity while 

37% had no seller indemnity. When reviewing the 

claims made to date on the policies placed in 2019 

and 2020, 30% of those claims were on deals with 

no seller indemnity while 70% were on deals that did 

have seller indemnity. Even with the still-incomplete 

sample size, given that the percentage of claims 

on 2019 and 2020 policies where there is no seller 

indemnity is actually less than the percentage of 

overall Aon deals from 2019 and 2020 that have no 

seller indemnity, the data suggests that the absence 

of seller indemnity has no meaningful impact on the 

likelihood that a deal will be notified with a claim.

Use of Counsel and Experts                           
Last year we reported that insurers were increasingly 

utilizing lawyers and financial accounting experts 

on representations and warranties claims and this 

trend continued in 2020. Of the claims filed in 2020, 

insurers hired legal experts to assist 28% of the time 

and financial accounting experts 14% of the time. 

When only claims paid in 2020 are analyzed, these 

numbers increase significantly - insurers utilized 

legal counsel on paid claims 71% of the time and 

financial accounting experts 50% of the time. 

This likely is a reflection of the fact that there is an 

increasing number of claims being investigated at 

the same time, as well as the fact that there appears 

to be a rising number of large and complex claims 

being made by representations and warranties 

policyholders.  
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Claim Resolution 
Representations and warranties insurers paid more 

than $150 million to Aon clients in North America 

in 2020 alone and recognized more than $200 

million in total loss (when factoring in erosion of 

policy retentions). This results in a total of more than 

$500 million paid by 18 different representations 

and warranties insurers to Aon clients in North 

America since 2013, with almost $375 million of that 

amount being paid since the beginning of 2019. 

The total loss recognized since 2013 now exceeds 

$700 million. The payments made on individual 

claims in 2020 ranged from $94,000 to more than 

$30 million. Of these payments, the majority were 

less than $1 million but, as shown in Figure 13, 22% 

were above $10 million. 

The breakdown of claim payments between 2013-

2019 from the 2020 Insurer Survey is shown in Figure 

14. Insurers reported that 83% of claim payments 

were made on primary insurance policies and 17% 

were made on excess insurance policies. Insurers 

reported that the majority of these claim payments 

were between $1 million and $5 million, but 10% 

were over $10 million. It should be noted that 

the survey results are based on individual insurer 

responses, so while there was no payment reported 

above $30 million by any one individual insurer, 

there have been claims on Aon client policies where 

the total amount paid by multiple insurers is well in 

excess of $30 million. 

Several ongoing representations and warranties 

insurance claims allege loss in the nine figures, 

including 10 claims filed in 2019 and 2020 that allege 

loss in excess of $100 million, and we anticipate that 

insurer payouts in the higher payment brackets likely 

will increase with the resolution of these claims. 
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Figure 14. 2020 Insurer Survey Results: Claim Payouts Above the Policy Retention (2013-2019)

0%

12%

24%

36%

48%

60%

27%

56%

8%

4%
6%

$20M - <$30M (%)$10M - <$20M (%)$5M - <$10M (%)$1M - <$5M (%)<$1M (%)

The insured acquired the target company for 

the purpose of utilizing its existing assets, in 

particular a manufacturing plant, to increase 

its capacity to service its customers. Prior 

to close, the insured had the seller test the 

plant to ensure that it was able to run at 

the intended capacity post-close. However, 

shortly after the close of transaction, the 

insured discovered that the plant was not 

properly designed, resulting in the need to 

shut down the plant completely for repairs 

and necessary upgrades. The insured filed 

notice of a claim with the representations and 

warranties insurance carrier alleging a breach 

of the condition of assets and compliance with 

laws representations. 

After the production of supporting 

information and a meeting to walk the 

insurer’s experts through the details of the 

claim, the insurer found that there was a 

breach. While there was initial disagreement 

around how to properly calculate the resulting 

loss, the insurer ultimately agreed that the 

costs to repair the plant and make it suitable 

for the intended use, as well as the profits that 

were lost while the plant was shut down, were 

covered under the policy.

Condition of Asset Breach 
Results in Lost Profits
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The Aon Advantage
Aon’s Transaction Solutions team has been leading the creation and advancement of transaction liability insurance since the market’s 

inception. Comprising former senior M&A and tax attorneys and other senior M&A leaders, we bring a depth of knowledge and 

passion for developing tailored solutions to your complex deal risks that are unparalleled in this industry. We know firsthand that the 

timing and sensitivity of a deal are paramount to its success and work closely with your deal teams and insurance providers to advise 

and execute solutions that improve your deal outcomes.

Aon believes that it is important for us to work with our clients beyond the placement of the insurance policy to ensure that they 

are not left to navigate the process alone when faced with a claim. With the assistance of the brokerage team, the Aon claims 

specialists partner with clients and their advisors to navigate the claims process from when an issue is identified until the time that a 

claim is resolved, assisting with notification, facilitating discussions with insurers, and leveraging knowledge gained from past claim 

resolutions. The experience of the Aon claims team sets us apart in the brokerage arena, and it has resulted in significant benefits and 

positive outcomes for Aon clients in the context of representations and warranties insurance and tax insurance claims.

For more information about this study or about Aon’s dedicated claims advocacy, please contact: 

Stephen Davidson Managing Director (212) 441-1467 stephen.davidson1@aon.com  

Jennifer Drake Senior Vice President (416) 868-2432 jennifer.drake@aon.ca  

 

If you have any questions about your specific coverage, or are interested in obtaining coverage, please contact your Aon broker.
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ILLUSTRATIVE TERMS

Assumptions1 • Target: U.S. domiciled company or assets thereof
• Insured: U.S. domiciled entity
• Governing Law of Transaction Agreement: law of a U.S. jurisdiction

Representations 
& Warranties 
(R&W) Coverage

Breaches of the Seller’s / Company’s R&Ws contained in the transaction 
agreement and certain ancillary documents, as well as a customary pre-closing  
tax indemnity.

Potential 
Insurers2

AIG, Ambridge Partners, ASQ, AXA XL, Beazley, Berkley, Berkshire Hathaway, 
BlueChip, CFC, Chubb, Concord Specialty, Dual, Ethos, Euclid Transactional, 
Everest, Great American, The Hartford, Liberty, Mosaic, QBE, RiskPoint, Tokio 
Marine HCC, and Vale

Market Coverage 
Capacity 

For most transactions, insurance limits of 10% of enterprise value are utilized. 
To address large deals, market coverage capacity of $1.0 billion or more per 
transaction may be available. For lower-to-middle-market transactions, policy 
limits of $5.0 million or less may be available. 

Aggregate 
Retention

For most lower-to-middle-market transactions, the initial retention will be 1.0%  
of enterprise value (subject to a minimum initial retention of $250K for  
most carriers).
For transactions with an enterprise value >$500.0 million, the initial retention may 
be negotiated below 1.0% of enterprise value. 
For certain target sectors and industries, including real estate, lower initial 
retentions may be available.
Most R&W insurance policies will include a retention drop-down to 0.5% of 
enterprise value upon the later of (i) 12 months after the closing of the transaction 
and (ii) the lapsing of the seller’s indemnity with respect to general R&Ws in the 
underlying transaction agreement (if applicable).

Policy Term 3 years for general R&Ws; 6 years for fundamental and tax R&Ws (including a  
pre-closing tax indemnity).

Representations 
& Warranties 
Insurance

1  R&W insurance policies are available for transactions that do not fit within these parameters (including on public transactions), but these 
assumptions facilitate more instructive data points throughout this indicative term sheet.

2  Several of these carriers are “Managing General Underwriters” backed by large, creditworthy insurance companies, many of which are 
backed by more than one insurer / reinsurer.



Proprietary Aon 
Products

Aon’s Sidecar  
Aon’s Sidecar provides follow-form excess capacity on R&W insurance as well as 
tax placements, and offers a premium discount and insurer diversification to  
highly-rated capacity through pre-negotiated agreements.  
Aon’s FLEX  
Aon’s FLEX provides excess coverage for fundamental R&W, tax R&Ws, and 
financial statements R&Ws at pre-agreed pricing. Attaching at 10% of enterprise 
value of a primary R&W insurance policy, pricing ranges from 0.20% to 0.30% 
of limit for fundamental R&W coverage, 0.75% for fundamental and tax R&W 
coverage, and 1.25% for fundamental, tax, and financial statements  
R&W coverage.  
Aon’s IPEX  
Aon’s IPEX provides excess coverage for intellectual property (IP) R&Ws, allowing 
for higher IP caps and extended IP survival periods.
Aon’s IPEX generally covers the full set of IP R&Ws (exclusive of any data privacy, 
cyber, or IT R&Ws). Attaching at 10% of enterprise value of a primary R&W 
insurance policy, pricing for IPEX is the greater of (i) 1% of limit and (ii) an amount 
equal to a 70% discount in the rate of the primary R&W insurance policy.

Premium Rates & 
Estimated Total 
Costs for R&W 
Insurance3

Premium rates and the associated estimated total costs for an R&W insurance 
policy will fluctuate depending on market coverage capacity and carrier 
bandwidth, and often vary depending on the size of the transaction and the 
amount of coverage sought. The costs associated with an R&W insurance 
policy are a one-time expense, and there are no annual or ongoing fees. Total 
costs typically include the premium paid to the insurers, applicable taxes and 
fees, broker fees, and underwriting / counsel fees paid to the insurer.
•  For policy limits less than $10.0M, the estimated total cost is typically subject 

to an insurer’s minimum premium requirement. 
•  For policy limits between $10.0M and $100.0M, the estimated total cost is 

typically between 3.5% – 5.0% of the coverage limit being procured.
•  For policy limits between $100.0M and $500.0M, the  

estimated total cost is typically between 2.5% – 4.0% of the coverage  
limit being procured.

•  For policy limits between $500.0M and $1.0B, the estimated total cost is 
typically between 2.0% – 4.0% of the coverage limit being procured

Standard 
Exclusions

Actual knowledge of a breach by deal team members, forward-looking 
statements, matters disclosed on the disclosure schedules, interim breaches, 
working capital adjustments, collectability of accounts receivable, asbestos 
and PCBs, pension underfunding or withdrawal liability, transfer pricing, tax 
liabilities related to pre-closing reorganizations and the carryforward value of 
net operating losses, and similar deferred tax attributes.
Bespoke insurance policies may be available to insure risks that involve known 
matters, such as tax liabilities and litigation.

3  The majority of R&W insurance policies provide coverage in an amount equal to a market indemnity cap (e.g., 10% – 20% of purchase 
price). The coverage limit is an aggregate amount and applies to all covered R&Ws (e.g. fundamental, general, and tax R&Ws). 



Potential 
Deal-Specific 
Exclusions /
Areas of Scrutiny

Deal-specific exclusions are borne from (i) known issues identified in diligence 
that are material in light of the retention under the R&W insurance policy  
and (ii) areas where independent buy-side diligence that the insurer views  
as customary for the nature of the business / operations was not performed  
or insufficient. 
With respect to the latter, conditional exclusions are often considered which 
gives the insured the ability to conduct additional due diligence for a specified 
period of time following the inception of coverage as information is received in 
order to substantiate how they got comfortable with the R&Ws being given.
Depending on the nature of the business, certain areas receive a heightened 
level of scrutiny, which may include: legal compliance, accounting and financial 
matters, tax matters, E&O / professional liability, cyber matters, product  
liability / warranty / recall, environmental matters, material customers and 
suppliers, and condition of assets.

Policy Coverage 
Considerations

•  Subject to a satisfactory understanding of buyer’s valuation methodology 
and multiple being paid, no exclusion for recovery of multiplied damages and 
consequential damages, diminution in value, or lost profits (assuming, in  
most cases, that such losses are not explicitly granted or excluded in the 
transaction agreement).

•  Subject to underwriting, full materiality scrape for purposes of (i) determining if 
a breach has occurred and (ii) calculating the loss associated with a breach. 

•  The R&W insurance policy will track the materiality scrape in the transaction 
agreement and follow the definition of loss (assuming silence with respect 
to the availability of special damages, diminution in value and lost profits) for 
limited seller indemnity deals.

•  Provide extended interim period coverage for up to 1 year from signing 
(additional premium will be applied for interim periods beyond the agreed-upon 
interim term).

•  In select cases, true interim period coverage or erosion of the retention for 
interim breaches may be available for additional premium.

•  Inception of coverage at signing or shortly thereafter will cover breaches 
of signing R&Ws discovered after inception, and closing R&Ws discovered 
after closing, but not matters first arising during the gap / interim period and 
discovered during that same period.

•  Extension of coverage for certain general R&Ws to 6 years for additional 
premium based upon carrier discretion.



Process Placement for an R&W insurance policy process typically involves two phases:
•  Phase I: Soliciting Non-Binding Indication Letters (NBILs) from R&W 

insurance carriers (4–5 business days, but may be condensed as needed) 
–   Quote solicitation requires a draft transaction agreement (buy-side draft 

preferable), a comprehensive description of the target / assets being 
acquired (e.g., CIM / Management Presentation), the most recent  
year-end financial statements (and interim financials if available), and  
NDA / CA, if required.

• Phase II: Underwriting Process (7–10 days)
Assuming Buyer has exclusivity with target, an insurer can be engaged to 
begin the underwriting process once diligence is substantially complete, and 
a buy-side draft of the agreement and draft of the schedules are prepared. 
1. Execution of NBIL / Payment of Underwriting Fee  
Insured will execute the NBIL (or expense agreement) of the selected 
underwriter, which commences the underwriting process and obligates the 
client to pay the underwriting fee to the underwriter (which is additive to  
the premium).
2. VDR Access 
Once the underwriter’s counsel clears conflicts, Aon will send a list of 
underwriters / counsel who require access to the VDR.
3. Circulation of DD Reports  
In coordination with the client / counsel, Aon will circulate all written work 
product prepared for the transaction. If NRLs are required, the underwriter will 
sign those prior to receipt of the reports.
4. Transaction Agreement / Schedules  
As turns of the applicable transaction agreement / schedules are circulated, 
Aon will provide such drafts to the underwriter.
5. Underwriting Call 
Aon will coordinate an underwriting call between the underwriter / counsel and 
the client / counsel typically 2–3 business days following receipt of all diligence 
materials and a draft of the disclosure schedules. The call typically lasts ~2 
hours and serves as a forum for the underwriter to ask representatives from the 
business deal team and external advisors questions about the transaction and 
the diligence conducted in connection therewith. A high level agenda for the 
call typically will be provided in advance of the call.  
6. Follow-ups / Policy Docs  
Following the underwriting call, the underwriter will provide (i) an initial draft 
of the policy and (ii) a list of follow-up questions and any proposed exclusions 
stemming from the call. Aon will coordinate responses between the client /
counsel and the underwriter with respect to such follow-up questions.  
In parallel, Aon and client’s counsel will negotiate / mark up the policy, 
including any deal-specific exclusions that the underwriter proposes with 
respect to known risks or undiligenced areas. Once all follow-ups have been 
closed out and the policy has been agreed upon by all parties, Aon  
will coordinate the inception of coverage simultaneously with the signing of 
the deal.
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Sherry D. Coley 
Shareholder 
 
Sherry is a member of Davis|Kuelthau’s Litigation Team 
practicing in the Green Bay office. Her practice primarily 
focuses on complex business litigation, with an emphasis on 
contract disputes, business torts, financial services litigation, 
real estate foreclosures and work-outs, and tax assessment 
appeals. 
 
Sherry is also a member of the Intellectual Property Team 
representing clients in district courts across the country, as 
well as, in the Ninth and Federal Circuit Court of Appeals. She 
has litigated patent, trademark, copyright, unfair competition 
and trade secret cases in a wide variety of industries including 
consumer products, food products and software development. 
Notable among this experience is a successful patent jury trial 
verdict with a finding of inducement and willful infringement by 
the principal defendant, and the defeat of a preliminary 
injunction motion filed by an on the shelf competitor. 
 
Sherry has also represented financial institutions in state and 
federal court on a variety of commercial lending disputes, 
including defense of counterclaims raised in response to 
foreclosure or deficiency actions, and disputes arising from 
insolvent borrowers, including proceedings in bankruptcy court. 
In addition, she has defended manufacturers in product liability 
actions involving personal injury, wrongful death and property 
damage. 
 
Sherry has significant trial experience, including extensive jury 
trial experience, in both state and federal courts. She has 
represented clients in appeals pending in the state appellate 
courts of Wisconsin and the United States Court of Appeals for 
the Seventh Circuit, the Ninth Circuit and the Federal Circuit. 
 
Sherry is fluent in French. 
 

Professional Activities 
• Admitted, State of Georgia (2018 – present)  

• Admitted, State Bar of Wisconsin 

• Admitted, Wisconsin Supreme Court 

• Admitted, Seventh Circuit Court, Ninth Circuit, Federal 
Circuit 

• Admitted, United States District Court, Eastern District 
of Wisconsin 

• Admitted, United States District Court, Western District 
of Wisconsin 

• Admitted, United States District Court, Central District 
of Illinois (2003) 

• Admitted, United States District Court, Eastern District 
of Texas (pro hac vice) 

Direct/Fax: 920.431.2239 
scoley@dkattorneys.com  
 
2800 E. Enterprise Avenue 
Appleton, WI 54913 
 
318 S. Washington Street, Suite 300 
Green Bay, WI 54301 
 
Assistant: Kimberley Biese 
920.431.2248 
 

Practice Areas 
• Commercial Finance 

• Commercial Litigation 

• Intellectual Property 

• Litigation 

• Manufacturing 

 

Industries 
• Food and Beverage 

• School and Higher Education 

 

Education 
• Juris Doctor, Marquette University Law 

School 

• Bachelor's Degree, Drake University, 
magna cum laude, with honors 
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• Admitted, United States District Court, Central District 
of California (pro hac vice) (2004) 

• Admitted, United States Court of Appeals Federal 
District (2003) 

• Member, Brown County Bar Association (2016 – 
present) 

• Member, Outagamie County Bar Association 

• Member, Eastern District Bar Association 

• Member, Seventh Circuit Bar Association (2017 – 
present)  

• Member, Defense Research Institute (DRI) 

• Member, American Bankruptcy Institute 

• Member, Judicial Council, State Bar of Wisconsin,  
elected representative (2016 – present) 

• Member, NEW Manufacturing Alliance (2012) 

• Board of Governors, State Bar of Wisconsin (2016) 

• Finance Committee Chair, State Bar of Wisconsin, 
(2012-2013, 2019) 

• Secretary, State Bar of Wisconsin (2014 – 2016) 

• Chairperson, Board of Governors, State Bar of 
Wisconsin 

• Young Lawyers Division (YLD) liaison, State Bar of 
Wisconsin (2015) 

• Co-Chair, Board of Governors, State Bar of Wisconsin, 
Challenges Facing New Lawyers Committee  
 

Community Involvement 
• Secretary, Building for Kids Children’s Museum - 

Board of Directors, (2018) 

• Board of Directors, President, Phoenix Fund (2003) 

• Member, International Women’s Insolvency & 
Restructuring Confederation (IWRIC) (President 
(2016-2017), Board of Directors (2015-present) 

 
Published Articles/Presentations 
• Co-Author, 3rd edition of Trade Marks USA: Trends and 

Developments 2019, Chambers Global Practice Guide 

• August 22, 2018, Executive Breakfast Forum: Navigating 
the Regional Impact of Foxconn Seminar, moderator 

• May 18, 2018, 10 Pearls of Wisdom in Negotiating 
Contracts, 2018 Annual Conference & Meeting of 
Members, Association of Corporate Counsel 

• June 16-19, 2016, Discovery: It’s a Whole New Ball Game, 
23rd Annual Central States Workshop, American 
Bankruptcy Institute 

• May 19, 2016, Beyond the Rules: Leveraging the New 
Federal Discovery Rules to Curtail Discovery Cost and 
Expedite Resolution, 11th Annual Association of Corporate 
Counsel Chapter Conference 

• May 17, 2016, Risky Business: Managing Risk Near and 
Far, D|K Breakfast Briefing 

• February 17, 2010, Fundamentals of Employment Law 
Seminar 

Recognitions  
• Joyce Bytof Exceptional Mentor 

Award, Fox Cities Chamber of 
Commerce (2019) 

• Wisconsin Super Lawyer, Super 
Lawyers Magazine - Business 
Litigation (2019-2021) 

• Women in the Law, Wisconsin Law 
Journal (2018) 

• Fellow, Wisconsin Law Foundation 
(2015) 

• Fellow, American Bar Foundation 
(2016) 

• Wisconsin Super Lawyers, Rising Star 
(2009-2015) 
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• January 15, 2008, Post Judgment - How to Collect: Finding 
the Goose that Lays the Golden Egg 

• November 14, 2006, Executive Women's Golf Association 
(EWGA) Fox Cities/Green Bay Chapter 
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Assistant: Judy Maurer 
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Robert L. Macklin 
Shareholder 

 
Rob Macklin has over 20 years of experience advising public and 
private company clients of all sizes, both domestic and 
international. He brings a well-rounded, practical skill set from his 
time working as a General Counsel, leading legal teams for a 
number of different companies – both domestic and international. 
 
Rob focuses on the areas of mergers and acquisitions, strategic 
governance, debt and equity capital formation international 
commercial and compliance, and complex commercial contracting 
systems and processes. 
 
In addition, Rob served as an intelligence officer for the US Navy 
working with the Office of Naval Intelligence and deploying to Iraq 
as part of a joint task force led by SEAL Team 8.  In that role, Rob 
led the human intelligence collections operation for the Team and 
commanded a detachment of over 30 Soldiers, Sailors, Airmen and 
Marines.  He received an award from Admiral William McRaven for 
his service in Iraq, and brings the skills he learned overseas into his 
practice. 
 
 

Notable Representations 
• Led over $6B of M&A including: 

• Acquisition of Welch Allyn by Hill-Rom Holdings, Inc., a 
US-based medical technology provider. 

• Acquisition of Trumpf Medical, a European-based 
global surgical equipment business. 

• Acquisition of Aspen Surgical Products, a US-based 
global surgical consumables business. 

• Acquisition of Volker group, a Germany-based global 
hospital bed manufacturer. 

• Acquisition of Liko France, a medical device distributor 
in France and Switzerland 

• Numerous minority investments into growth state 
companies 
 

• Successfully led IPO process for Telx Inc. and Motient 
Corporation. 

 

• Raised over $3 billion in capital for companies at various 
growth stages, including: 

• $425 million of publicly traded debt for Hill-Rom. 

• $2.7 billion in multiple debt financings for Hill-Rom. 

• $100 million credit facility for Telx 

• $600 million of preferred and common equity capital for 
Motient Corporation in a series of transactions 
 

 
 

Direct/Fax: 920.750.7268 
rmacklin@dkattorneys.com 
 
2800 E. Enterprise Avenue 
Appleton, WI 54913 
 
Assistant: Tina Panske 
Direct/Fax 920.750.5054 
 

Practice Areas 
• Capital Markets 

• Corporate 

• Manufacturing 

• Mergers and Acquisitions 

• Technology 
 

Industry 

• Health Care 

 

Education 
• J.D., University of Chicago 

• B.A., Business Economics, summa 
cum laude, Phi Beta Kappa UCLA, 
Los Angeles, CA 
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• Successfully defended publicly traded Motient Corporation 
from a proxy challenge by dissident director and 
institutional shareholder. 

 

• At Motient, led reorganization of company in a $2 billion 
series of transactions. 
 

• Managed public disclosure process for Motient, Telx and 
Hill-Rom. 
 

• Led commercial negotiations for various complex supply 
and sales contracts in North America, Europe, Africa and 
Asia. 
 

• Conducted multiple international and domestic compliance 
investigations. 
 
 

  
 



 

                       

Kyle Flanagan is Assistant General Counsel at Generac Power Systems, Inc. in Waukesha, 

Wisconsin.  He leads the commercial legal team that supports the company’s commercial 

transactions, corporate development group and real estate matters.  Kyle joined Generac in 

February 2015. 

Prior to joining Generac, he practiced law as a corporate associate at Reinhart Boerner Van 

Deuren s.c. in Waukesha, Wisconsin.   

Kyle received his B.S. in Finance from the Carlson School of Management at the University of 

Minnesota.  He received the President’s Student Leadership and Service Award and is a member 

of Beta Gamma Sigma.  Kyle received his J.D. from the University of Wisconsin Law School.  

He was Note & Comment Editor of the Wisconsin International Law Journal. 

Kyle Flanagan 

Assistant General Counsel, 

Generac Power Systems, Inc. 

 



 

 

Aon Proprietary and Confidential 
Legal entity (if needed) 

John Kramp 

Transaction Liability Broker, Vice President  

Aon Center 
200 E Randolph Street 
Chicago, Illinois 60601 
Mobile +1.414.719.9775 

John.kramp@aon.com 

 

 

Responsibilities 

John Kramp is a Vice President within Aon’s Transaction Solutions practice. 
In this role he is responsible for advising clients in connection with 
representations and warranties insurance, tax insurance, and other types of 
transaction liability products, with a focus on health care transactions.  

Experience 

Prior to joining Aon, John practiced law for seven years.  Most recently he 
was a corporate associate at Katten, where he specialized in health care 
mergers and acquisitions, joint ventures, and other transactions.  

 

 Education 

John earned a 
bachelor’s degree in 
2010 from Miami 
University and a law 
degree in 2014 from 
the University of 
Minnesota Law 
School.  

  Last Updated 03.22 
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