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#1: Failing to Prepare for the Diligence Process in Advance
For most sellers, the sale price of their company is the prime, though probably not the exclusive,
consideration in selecting an offer to sell. However, the price in the letter of intent is only the
headline – what really matters is the price at closing. When you’re marketing your company for
sale, you’ll provide potential buyers a high level overview of your company, with information
selected by you or your investment banker. Once diligence starts, a buyer will begin to dig deep
into your company. A savvy buyer will use this diligence process to try and do a couple of things
that will be critical to the success of your deal. First, it is exceedingly common – almost universal
– that the price paid at closing will be lower than the initial offer. The buyer will use the diligence
process to challenge the assumptions and data that you put into marketing materials. Perhaps
you made adjustments to EBITDA with which the buyer is uncomfortable, or perhaps your
accounting used non-GAAP methodologies (like not accruing for certain liabilities) that a buyer
objects to, or perhaps you’ve made a legal misstep along the way (misclassification of employees
is a common one). The reason why is almost irrelevant, just know that the buyer will almost
certainly try to reduce the price during diligence, and you need to be prepared for that. 

That’s why it’s critical to bring your advisors into your process in advance – ideally at least six
months before you go to market. You’ll want your advisors to do two primary things: prepare your
own “quality of earnings” report and conduct reverse legal due diligence. A quality of earnings
(“QOE”) report is an analysis of your financials that you can think of as akin to financial due
diligence. At its core, its an analysis of whether your income is “real” or somehow inflated. That’s
not to say that a QOE is there to catch fraud, but rather to analyze whether you’ve made all of the
appropriate decisions in preparing your financials – everything from your revenue recognition
policy to your liability accruals. As for reverse legal due diligence, it’s the same concept, but for
non-financial matters. A good legal team can spot and highlight issues in advance, and help you
to either solve the problem (like the aforementioned misclassification of employees) so that it isn’t
a problem by the time the buyer comes to the table, or create a tight, crisp answer as to why the
supposed problem really isn’t. In either event, preparing in advance for diligence is a critical
component of your M&A process. 

With the private equity markets as hot as they’ve ever been, most owners of mid-size
companies are receiving significant interest from private equity companies looking to buy their
most valuable asset – the company that they’ve spent years building from scratch. However,
there are a few different mistakes that I see made over and over by owners selling their
companies to PE. 



How many M&A deals have you done in your career? For most owners, the answer is zero.
Some might have done a single deal. Your advisors – if you pick the right ones – have done
dozens, or even hundreds. (For myself, I’ve literally lost count – but the total value is in the
billions). Financial and legal advisors with deep M&A experience are critical to a successful
deal. M&A is its own specialty and has its own rhythm, terms, concepts and even lingo. Your
advisors need to be comfortable in that world – and especially in dealing with private equity
buyers, who will go about the M&A process in a different way from strategic buyers. To be
blunt, PE buyers buy companies for a living. They will take advantage of sell-side advisors

#2 : Not Getting Advisors with Deep M&A Experience

#3 : Taking the First Offer that Comes Along 
A buyer in an M&A deal is really the seller. Now that probably makes no sense, so let me
explain. PE firms are in the business of raising money from investors, and then putting that
money to work in buying, growing, and selling companies.  If they can’t find companies to
buy, they will go out of business – and the people that work for the PE firms will lose their 

who don’t know how to deal with PE employees
buy – advisors who don’t know their tricks,
tactics and methods. Your accountant, or lawyer,
may be a family friend, and might be really,
really good at a number of things. But, you are
selling the most important asset you have –
trying to maximize price and minimize your post-
transaction exposure. Do your advisors know the
M&A space? If you ask them, for instance, “what
are RWI premiums running these days?”, or “can
we get a walk away?”, or “are we giving them a
strong or weak materiality scrape?” do they 

"Remember, PE firms
have to spend money or

they will go out of
business"

jobs. So PE firms have to get deals done – that is their
entire reason for existence.  Right now, there are literally
trillions of dollars committed to PE funds that the funds
have to spend to buy companies – or, again, people at
the fund size lose their jobs.  Now they won’t do deals
they think are bad, of course, but what constitutes a
“good deal” varies greatly.  Over the years, I’ve watched
hundreds of companies exchange hands, and there is a
ton of variability in pricing. A company that one firm
thinks is worth $60MM might be valued at $75mm by

another. And that second firm might be willing to go to $85MM just to get the deal done.
Remember, PE firms have to spend money or they will go out of business. If you just pick the
first firm that asks you to dance, you’re missing out on a ton of value.

know how to answer? Those concepts (and dozens of others) are highly specific to the M&A
process. Advisors who aren’t familiar with the PE space will get taken advantage of, and that's not
something you can afford. Good advisors are expensive, but bad ones are far, far, more expensive
in the long run.



Once a firm has a price in mind, they’ll send over a letter of intent (“LOI”). From the buyer’s
perspective, they want basically two things in the LOI – a price, which is “subject to further
diligence”, and exclusivity. The price –  and the possible adjustment to that price – we’ve covered
above. The exclusivity piece, though, is critical to understanding the process. Although the LOI is
non-binding as a whole, there will be some binding terms, one of which is usually exclusivity.
Before the buyer starts to spend significant time and money they’ll usually want a commitment
from the seller that the deal isn’t being shopped to other potential buyers. Therefore, the buyer

#4 : Signing an LOI Without Having an M&A Lawyer Review It 

#5 : Being Impatient
Deals take time – that’s just an unavoidable fact of life. A PE firm might have 10 or 15 deals in
process at any given time.  Although your deal is the most important thing to you in the world
(financially), you are one of many to a large PE firm, and will never get 100% of their attention, no
matter how much they might imply otherwise.  

And that’s ok. Remember how we talked about how PE firms need to get deals done? They can’t
afford to let yours take forever – and they can’t afford to lose deals that they’ve committed time an
energy to.  Imagine it this way – you’re a bright and upcoming Harvard MBA. You just told your
boss about this great window company you want to buy. You sign an LOI, the PE firm hires its
diligence experts and legal team – costing hundreds of thousands of dollars. After you’ve dropped
a half million of the firm’s money on advisors, would you really want to tell your boss that the deal’s
off because you wouldn’t, for instance, pick up pre-closing warranty claims on the seller’s window
installations? That seems like a bad career move…

Every deal goes through four stages. Getting to the LOI, everyone loves each other – stage one.
Then the reality of diligence and how hard it is sets in, and that’s stage two.  Stage three is when
you’re despairing that the deal will never get done and you just want to walk away. But then your
experienced M&A advisors help to pull the deal through, leading you to stage four – a giant check.  
If you panic, or get impatient, or cave at every request of the buyer, then my ability, as a lawyer, to
get you a good deal goes out the window. Deals take time, but if the deal is a good one, it will take
time. Just be patient and let it happen.

will ask that the seller agree to negotiate exclusively
with the buyer for some period of time from 45 to 90
days. That exclusivity will be legally binding, even
though neither party is obligated to consummate a deal.
If that’s all that’s in an LOI, the seller has missed their
best chance to negotiate favorable deal terms. Once
you sign exclusivity, you’re off the market – the buyer
has you locked up. If you accept my premise that PE
firms are competing with each other to get deals done
and spend money, then you will never, ever have a
better chance to drive favorable deal terms than before
you sign an LOI. Unfortunately, sellers do this all the 
time. Sellers will give a PE buyer what amounts to a free option to buy their company for 45, 90 or
even 120 days. You want to make the PE firm pay for that option – not with cash (though that
would be lovely, it’s pretty unlikely, but with more favorable deal terms. Terms such as: how long
do the reps and warranties last? What is your total exposure to claims made post-closing that might
reduce your take home price? Who pays for the rep and warranty insurance? Or even something
as simple as: will accrued PTO and vacation time be deducted from the purchase price? As a
lawyer, I can negotiate all that, easily, into the LOI. But once the PE firm has you locked up, you’ve
lost your leverage. Don’t do that. There are a ton of possible suitors out there – make them give
you the best deal you can possibly get. And if you sign an LOI without bringing it to an experienced
M&A lawyer first, you won’t know what you’re missing out on until it’s too late.
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